
613

Pension Benefit Guaranty Corporation § 4003.1

§ 4002.8 Alternate voting procedure.
(a) A Director shall be deemed to

have participated in a meeting of the
Board of Directors for all purposes if,

(1) That Director was represented at
that meeting by an individual who was
designated to act on his behalf, and

(2) That Director ratified in writing
the actions taken by his designee at
that meeting within a reasonable pe-
riod of time after such meeting.

(b) For purposes of this section, a Di-
rector, including an individual serving
as Acting Secretary, shall designate a
representative at a level not below that
of Assistant Secretary within his De-
partment. Such designation shall be in
writing and shall be effective until
withdrawn or until a date specified
therein.

(c) For purposes of this section, a Di-
rector’s approval of the minutes of a
meeting of the Board of Directors shall
constitute ratification of the actions of
his designee at such meeting.

§ 4002.9 Amendments.
These bylaws may be amended or new

bylaws adopted by unanimous vote of
the Board.

PART 4003—RULES FOR ADMINIS-
TRATIVE REVIEW OF AGENCY DE-
CISIONS

Subpart A—General Provisions

Sec.
4003.1 Purpose and scope.
4003.2 Definitions.
4003.3 PBGC assistance in obtaining infor-

mation.
4003.4 Extension of time.
4003.5 Non-timely request for review.
4003.6 Representation.
4003.7 Exhaustion of administrative rem-

edies.
4003.8 Request for confidential treatment.
4003.9 Filing of documents.
4003.10 Computation of time.

Subpart B—Initial Determinations

4003.21 Form and contents of initial deter-
minations.

4003.22 Effective date of determinations.

Subpart C—Reconsideration of Initial
Determinations

4003.31 Who may request reconsideration.
4003.32 When to request reconsideration.

4003.33 Where to submit request for recon-
sideration.

4003.34 Form and contents of request for re-
consideration.

4003.35 Final decision on request for recon-
sideration.

Subpart D—Administrative Appeals

4003.51 Who may appeal or participate in ap-
peals.

4003.52 When to file.
4003.53 Where to file.
4003.54 Contents of appeal.
4003.55 Opportunity to appear and to

present witnesses.
4003.56 Consolidation of appeals.
4003.57 Appeals affecting third parties.
4003.58 Powers of the Appeals Board.
4003.59 Decision by the Appeals Board.
4003.60 Referral of appeal to the Executive

Director.

AUTHORITY: 29 U.S.C. 1302(b)(3).

SOURCE: 61 FR 34012, July 1, 1996, unless
otherwise noted.

Subpart A—General Provisions

§ 4003.1 Purpose and scope.
(a) Purpose. This part sets forth the

rules governing the issuance of all ini-
tial determinations by the PBGC on
cases pending before it involving the
matters set forth in paragraph (b) of
this section and the procedures for re-
questing and obtaining administrative
review by the PBGC of those deter-
minations. Subpart A contains general
provisions. Subpart B sets forth rules
governing the issuance of all initial de-
terminations of the PBGC on matters
covered by this part. Subpart C estab-
lishes procedures governing the recon-
sideration by the PBGC of initial deter-
minations relating to the matters set
forth in paragraphs (b)(1) through
(b)(4). Subpart D establishes procedures
governing administrative appeals from
initial determinations relating to the
matters set forth in paragraphs (b)(5)
through (b)(10).

(b) Scope. This part applies to the fol-
lowing determinations made by the
PBGC in cases pending before it and to
the review of those determinations:

(1) Determinations that a plan is cov-
ered under section 4021 of ERISA;

(2) Determinations with respect to
premiums, interest and late payment
penalties pursuant to section 4007 of
ERISA;
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(3) Determinations with respect to
voluntary terminations under section
4041 of ERISA, including—

(i) A determination that a notice re-
quirement or a certification require-
ment under section 4041 of ERISA has
not been met,

(ii) A determination that the require-
ments for demonstrating distress under
section 4041(c)(2)(B) of ERISA have not
been met, and

(iii) A determination with respect to
the sufficiency of plan assets for bene-
fit liabilities or for guaranteed bene-
fits;

(4) Determinations with respect to al-
location of assets under section 4044 of
ERISA, including distribution of excess
assets under section 4044(d);

(5) Determinations that a plan is not
covered under section 4021 of ERISA;

(6) Determinations under section 4022
(a) or (c) or section 4022A(a) of ERISA
with respect to benefit entitlement of
participants and beneficiaries under
covered plans and determinations that
a domestic relations order is or is not
a qualified domestic relations order
under section 206(d)(3) of ERISA and
section 414(p) of the Code;

(7) Determinations under section 4022
(b) or (c), section 4022A (b) through (e),
or section 4022B of ERISA of the
amount of benefits payable to partici-
pants and beneficiaries under covered
plans;

(8) Determinations of the amount of
money subject to recapture pursuant
to section 4045 of ERISA;

(9) Determinations of the amount of
liability under section 4062(b)(1), sec-
tion 4063, or section 4064 of ERISA;

(10) Determinations—
(i) That the amount of a participant’s

or beneficiary’s benefit under section
4050(a)(3) of ERISA has been correctly
computed based on the designated ben-
efit paid to the PBGC under section
4050(b)(2) of ERISA, or

(ii) That the designated benefit is
correct, but only to the extent that the
benefit to be paid does not exceed the
participant’s or beneficiary’s guaran-
teed benefit.

(c) Matters not covered by this part.
Nothing in this part limits—

(1) The authority of the PBGC to re-
view, either upon request or on its own
initiative, a determination to which

this part does not apply when, in its
discretion, the PBGC determines that
it would be appropriate to do so, or

(2) The procedure that the PBGC may
utilize in reviewing any determination
to which this part does not apply.

§ 4003.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: Code, contribut-
ing sponsor, controlled group, ERISA,
multiemployer plan, PBGC, person,
plan administrator, and single-em-
ployer plan.

In addition, for purposes of this part:
Aggrieved person means any partici-

pant, beneficiary, plan administrator,
contributing sponsor of a single-em-
ployer plan or member of such a con-
tributing sponsor’s controlled group,
plan sponsor of a multiemployer plan,
or employer that is adversely affected
by an initial determination of the
PBGC with respect to a pension plan in
which such person has an interest. The
term ‘‘beneficiary’’ includes an alter-
nate payee (within the meaning of sec-
tion 206(d)(3)(K) of ERISA) under a
qualified domestic relations order
(within the meaning of section
206(d)(3)(B) of ERISA).

Appeals Board means a board consist-
ing of three PBGC officials. The Execu-
tive Director shall appoint a senior
PBGC official to serve as Chairperson
and three or more other PBGC officials
to serve as regular Appeals Board
members. The Chairperson shall des-
ignate the three officials who will con-
stitute the Appeals Board with respect
to a case, provided that a person may
not serve on the Appeals Board with re-
spect to a case in which he or she made
a decision regarding the merits of the
determination being appealed. The
Chairperson need not serve on the Ap-
peals Board with respect to all cases.

Appellant means any person filing an
appeal under subpart D of this part.

Director means the Director of any
department of the PBGC and includes
the Executive Director of the PBGC,
Deputy Executive Directors, and the
General Counsel.

§ 4003.3 PBGC assistance in obtaining
information.

A person who lacks information or
documents necessary to file a request
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for review pursuant to subpart C or D
of this part, or necessary to a decision
whether to seek review, or necessary to
participate in an appeal pursuant to
§ 4003.57 of this part or necessary to a
decision whether to participate, may
request the PBGC’s assistance in ob-
taining information or documents in
the possession of a party other than
the PBGC. The request shall state or
describe the missing information or
documents, the reason why the person
needs the information or documents,
and the reason why the person needs
the assistance of the PBGC in obtain-
ing the information or documents. The
request may also include a request for
an extension of time to file pursuant to
§ 4003.4 of this part.

§ 4003.4 Extension of time.
(a) General rule. When a document is

required under this part to be filed
within a prescribed period of time, an
extension of time to file will be grant-
ed only upon good cause shown and
only when the request for an extension
is made before the expiration of the
time prescribed. The request for an ex-
tension shall be in writing and state
why additional time is needed and the
amount of additional time requested.
The filing of a request for an extension
shall stop the running of the prescribed
period of time. When a request for an
extension is granted, the PBGC shall
notify the person requesting the exten-
sion, in writing, of the amount of addi-
tional time granted. When a request for
an extension is denied, the PBGC shall
so notify the requestor in writing, and
the prescribed period of time shall re-
sume running from the date of denial.

(b) Disaster relief. When the President
of the United States declares that,
under the Disaster Relief Act of 1974, as
amended (42 U.S.C. 5121, 5122(2),
5141(b)), a major disaster exists, the Ex-
ecutive Director of the PBGC (or his or
her designee) may, by issuing one or
more notices of disaster relief, extend
the due date for filing a request for re-
consideration under § 4003.32 or an ap-
peal under § 4003.52 by up to 180 days.

(1) The due date extension or exten-
sions shall be available only to an ag-
grieved person who is residing in, or
whose principal place of business is
within, a designated disaster area, or

with respect to whom the office of the
service provider, bank, insurance com-
pany, or other person maintaining the
information necessary to file the re-
quest for reconsideration or appeal is
within a designated disaster area; and

(2) The request for reconsideration or
appeal shall identify the filing as one
for which the due date extension is
available.

§ 4003.5 Non-timely request for review.

The PBGC will process a request for
review of an initial determination that
was not filed within the prescribed pe-
riod of time for requesting review (see
§§ 4003.32 and 4003.52) if—

(a) The person requesting review
demonstrates in his or her request that
he or she did not file a timely request
for review because he or she neither
knew nor, with due diligence, could
have known of the initial determina-
tion; and

(b) The request for review is filed
within 30 days after the date the ag-
grieved person, exercising due diligence
at all relevant times, first learned of
the initial determination where the re-
quested review is reconsideration, or
within 45 days after the date the ag-
grieved person, exercising due diligence
at all relevant times, first learned of
the initial determination where the re-
quest for review is an appeal.

§ 4003.6 Representation.

A person may file any document or
make any appearance that is required
or permitted by this part on his or her
own behalf or he or she may designate
a representative. When the representa-
tive is not an attorney-at-law, a nota-
rized power of attorney, signed by the
person making the designation, which
authorizes the representation and
specifies the scope of representation
shall be filed with the PBGC in accord-
ance with § 4003.9(b) of this part.

§ 4003.7 Exhaustion of administrative
remedies.

Except as provided in § 4003.22(b), a
person aggrieved by an initial deter-
mination of the PBGC covered by this
part, other than a determination sub-
ject to reconsideration that is issued
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by a Department Director, has not ex-
hausted his or her administrative rem-
edies until he or she has filed a request
for reconsideration under subpart C of
this part or an appeal under subpart D
of this part, whichever is applicable,
and a decision granting or denying the
relief requested has been issued.

§ 4003.8 Request for confidential treat-
ment.

If any person filing a document with
the PBGC believes that some or all of
the information contained in the docu-
ment is exempt from the mandatory
public disclosure requirements of the
Freedom of Information Act, 5 U.S.C.
552, he or she shall specify the informa-
tion with respect to which confiden-
tiality is claimed and the grounds
therefor.

§ 4003.9 Filing of documents.
(a) Date of filing. Any document re-

quired or permitted to be filed under
this part is considered filed on the date
of the United States postmark stamped
on the cover in which the document is
mailed, provided that—

(1) The postmark was made by the
United States Postal Service; and

(2) The document was mailed postage
prepaid, properly packaged and ad-
dressed to the PBGC.
If the conditions stated in both para-
graphs (a)(1) and (a)(2) of this section
are not met, the document is consid-
ered filed on the date it is received by
the PBGC. Documents received after
regular business hours are considered
filed on the next regular business day.

(b) Where to file. Any document re-
quired or permitted to be filed under
this part in connection with a request
for reconsideration shall be submitted
to the Director of the department with-
in the PBGC that issued the initial de-
termination. Any document required or
permitted to be filed under this part in
connection with an appeal shall be sub-
mitted to the Appeals Board, Pension
Benefit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005–4026.

§ 4003.10 Computation of time.
In computing any period of time pre-

scribed or allowed by this part, the day
of the act, event, or default from which

the designated period of time begins to
run is not counted. The last day of the
period so computed shall be included,
unless it is a Saturday, Sunday, or
Federal holiday, in which event the pe-
riod runs until the end of the next day
which is not a Saturday, Sunday, or a
Federal holiday.

Subpart B—Initial Determinations

§ 4003.21 Form and contents of initial
determinations.

All determinations to which this sub-
part applies shall be in writing, shall
state the reason for the determination,
and, except when effective on the date
of issuance as provided in § 4003.22(b),
shall contain notice of the right to re-
quest review of the determination pur-
suant to subpart C or subpart D of this
part, as applicable, and a brief descrip-
tion of the procedures for requesting
review.

§ 4003.22 Effective date of determina-
tions.

(a) General rule. Except as provided in
paragraph (b) of this section, an initial
determination covered by this subpart
will not become effective until the pre-
scribed period of time for filing a re-
quest for reconsideration under subpart
C of this part or an appeal under sub-
part D of this part, whichever is appli-
cable, has elapsed. The filing of a re-
quest for review under subpart C or D
of this part shall automatically stay
the effectiveness of a determination
until a decision on the request for re-
view has been issued by the PBGC.

(b) Exception. The PBGC may, in its
discretion, order that the initial deter-
mination in a case is effective on the
date it is issued. When the PBGC
makes such an order, the initial deter-
mination shall state that the deter-
mination is effective on the date of
issuance and that there is no obliga-
tion to exhaust administrative rem-
edies with respect to that determina-
tion by seeking review of it by the
PBGC.
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Subpart C—Reconsideration of
Initial Determinations

§ 4003.31 Who may request reconsider-
ation.

Any person aggrieved by an initial
determination of the PBGC to which
this subpart applies may request recon-
sideration of the determination.

§ 4003.32 When to request reconsider-
ation.

Except as provided in §§ 4003.4 and
4003.5, a request for reconsideration
must be filed within 30 days after the
date of the initial determination of
which reconsideration is sought or,
when administrative review includes a
procedure in § 4903.33 of this chapter, by
a date 60 days (or more) thereafter that
is specified in the PBGC’s notice of the
right to request review.

§ 4003.33 Where to submit request for
reconsideration.

A request for reconsideration shall be
submitted to the Director of the de-
partment within the PBGC that issued
the initial determination, except that a
request for reconsideration of a deter-
mination described in § 4003.1(b)(3)(ii)
shall be submitted to the Executive Di-
rector.

§ 4003.34 Form and contents of request
for reconsideration.

A request for reconsideration shall—
(a) Be in writing;
(b) Be clearly designated as a request

for reconsideration;
(c) Contain a statement of the

grounds for reconsideration and the re-
lief sought; and

(d) Reference all pertinent informa-
tion already in the possession of the
PBGC and include any additional infor-
mation believed to be relevant.

§ 4003.35 Final decision on request for
reconsideration.

(a) Except as provided in paragraphs
(a)(1) or (a)(2), final decisions on re-
quests for reconsideration will be
issued by the same department of the
PBGC that issued the initial deter-
mination, by an official whose level of
authority in that department is higher
than that of the person who issued the
initial determination.

(1) When an initial determination is
issued by a Department Director, the
Department Director (or an official
designated by the Department Direc-
tor) will issue the final decision on re-
quest for reconsideration of a deter-
mination other than one described in
§ 4003.1(b)(3)(ii).

(2) The Executive Director (or an offi-
cial designated by the Executive Direc-
tor) will issue the final decision on a
request for reconsideration of a deter-
mination described in § 4003.1(b)(3)(ii).

(b) The final decision on a request for
reconsideration shall be in writing,
specify the relief granted, if any, state
the reason(s) for the decision, and state
that the person has exhausted his or
her administrative remedies.

Subpart D—Administrative
Appeals

§ 4003.51 Who may appeal or partici-
pate in appeals.

Any person aggrieved by an initial
determination to which this subpart
applies may file an appeal. Any person
who may be aggrieved by a decision
under this subpart granting the relief
requested in whole or in part may par-
ticipate in the appeal in the manner
provided in § 4003.57.

§ 4003.52 When to file.
Except as provided in §§ 4003.4 and

4003.5, an appeal under this subpart
must be filed within 45 days after the
date of the initial determination being
appealed or, when administrative re-
view includes a procedure in § 4903.33 of
this chapter, by a date 60 days (or
more) thereafter that is specified in the
PBGC’s notice of the right to request
review.

§ 4003.53 Where to file.
An appeal or a request for an exten-

sion of time to appeal shall be submit-
ted to the Appeals Board, Pension Ben-
efit Guaranty Corporation, 1200 K
Street NW., Washington, DC 20005–4026.

§ 4003.54 Contents of appeal.
(a) An appeal shall—
(1) Be in writing;
(2) Be clearly designated as an ap-

peal;
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(3) Contain a statement of the
grounds upon which it is brought and
the relief sought;

(4) Reference all pertinent informa-
tion already in the possession of the
PBGC and include any additional infor-
mation believed to be relevant;

(5) State whether the appellant de-
sires to appear in person or through a
representative before the Appeals
Board; and

(6) State whether the appellant de-
sires to present witnesses to testify be-
fore the Appeals Board, and if so, state
why the presence of witnesses will fur-
ther the decision-making process.

(b) In any case where the appellant
believes that another person may be
aggrieved if the PBGC grants the relief
sought, the appeal shall also include
the name(s) and address(es) (if known)
of such other person(s).

§ 4003.55 Opportunity to appear and to
present witnesses.

(a) At the discretion of the Appeals
Board, any appearance permitted under
this subpart may be before a hearing
officer designated by the Appeals
Board.

(b) An opportunity to appear before
the Appeals Board (or a hearing officer)
and an opportunity to present wit-
nesses will be permitted at the discre-
tion of the Appeals Board. In general,
an opportunity to appear will be per-
mitted if the Appeals Board determines
that there is a dispute as to a material
fact; an opportunity to present wit-
nesses will be permitted when the Ap-
peals Board determines that witnesses
will contribute to the resolution of a
factual dispute.

(c) Appearances permitted under this
section will take place at the main of-
fices of the PBGC, 1200 K Street NW.,
Washington, DC 20005–4026, unless the
Appeals Board, in its discretion, des-
ignates a different location, either on
its own initiative or at the request of
the appellant or a third party partici-
pating in the appeal.

§ 4003.56 Consolidation of appeals.
(a) When consolidation may be re-

quired. Whenever multiple appeals are
filed that arise out of the same or simi-
lar facts and seek the same or similar
relief, the Appeals Board may, in its

discretion, order the consolidation of
all or some of the appeals.

(b) Representation of parties. Whenever
the Appeals Board orders the consoli-
dation of appeals, the appellants may
designate one (or more) of their num-
ber to represent all of them for all pur-
poses relating to their appeals.

(c) Decision by Appeals Board. The de-
cision of the Appeals Board in a con-
solidated appeal shall be binding on all
appellants whose appeals were subject
to the consolidation.

§ 4003.57 Appeals affecting third par-
ties.

(a) Before the Appeals Board issues a
decision granting, in whole or in part,
the relief requested in an appeal, it
shall make a reasonable effort to no-
tify third persons who will be aggrieved
by the decision of the following:

(1) The pendency of the appeal;
(2) The grounds upon which the ap-

peal is based;
(3) The grounds upon which the Ap-

peals Board is considering reversing
the initial determination;

(4) The right to submit written com-
ments on the appeal;

(5) The right to request an oppor-
tunity to appear in person or through a
representative before the Appeals
Board and to present witnesses; and

(6) That no further opportunity to
present information to the PBGC with
respect to the determination under ap-
peal will be provided.

(b) Written comments and a request
to appear before the Appeals Board
must be filed within 45 days after the
date of the notice from the Appeals
Board.

(c) If more than one third party is in-
volved, their participation in the ap-
peal may be consolidated pursuant to
the provisions of § 4003.56.

§ 4003.58 Powers of the Appeals Board.

In addition to the powers specifically
described in this part, the Appeals
Board may request the submission of
any information or the appearance of
any person it considers necessary to re-
solve a matter before it and to enter
any order it considers necessary for or
appropriate to the disposition of any
matter before it.
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§ 4003.59 Decision by the Appeals
Board.

(a) In reaching its decision, the Ap-
peals Board shall consider those por-
tions of the file relating to the initial
determination, all material submitted
by the appellant and any third parties
in connection with the appeal, and any
additional information submitted by
PBGC staff.

(b) The decision of the Appeals Board
constitutes the final agency action by
the PBGC with respect to the deter-
mination which was the subject of the
appeal and is binding on all parties who
participated in the appeal and who
were notified pursuant to § 4003.57 of
their right to participate in the appeal.

(c) The decision of the Appeals Board
shall be in writing, specify the relief

granted, if any, state the bases for the
decision, including a brief statement of
the facts or legal conclusions support-
ing the decision, and state that the ap-
pellant has exhausted his or her admin-
istrative remedies.

§ 4003.60 Referral of appeal to the Ex-
ecutive Director.

The Appeals Board may, in its discre-
tion, refer any appeal to the Executive
Director of the PBGC for decision. In
such a case, the Executive Director
shall have all the powers vested in the
Appeals Board by this subpart and the
decision of the Executive Director
shall meet the requirements of and
have the effect of a decision issued
under § 4003.59 of this part.
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