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has been assigned, that fact must be in-
dicated.

(3) A copy of the amendment as
adopted, including its proposed effec-
tive date.

(4) A copy of the most recent actuar-
ial valuation of the plan.

(5) A statement containing a certifi-
cation that notice of the adoption of
the amendment has been given to all
employers who have an obligation to
contribute under the plan and to all
employee organizations representing
employees covered by the plan.

(6) Any other information that the
plan sponsor believes to be pertinent to
its request.

(e) Supplemental information. The
PBGC may require a plan sponsor to
submit any other information that the
PBGC determines to be necessary to re-
view a request under this part. The
PBGC may suspend the running of the
90-day period pursuant to § 4220.4(c),
pending the submission of the supple-
mental information.

(Approved by the Office of Management and
Budget under control number 1212–0031)

§ 4220.4 PBGC action on requests.

(a) General. Upon receipt of a com-
plete request, the PBGC shall notify
the plan sponsor in writing of the date
of commencement of the 90-day period
specified in section 4220 of ERISA. Ex-
cept as provided in paragraph (c) of
this section, the PBGC shall approve or
disapprove a plan amendment submit-
ted to it under this part within 90 days
after receipt of a complete request for
approval. If the PBGC fails to act with-
in the 90-day period, or within that pe-
riod notifies the plan sponsor that it
will not disapprove the amendment,
the amendment may be made effective
without the approval of the PBGC.

(b) Decision on request. The PBGC’s
decision on a request for approval shall
be in writing. If the PBGC disapproves
the plan amendment, the decision shall
state the reasons for the disapproval.
An approval by the PBGC constitutes
its finding only with respect to the
issue of risk as set forth in section
4220(c) of ERISA, and not with respect
to whether the amendment is other-
wise properly adopted in accordance

with the terms of ERISA and the plan
in question.

(c) Suspension of the 90-day period.
The PBGC may suspend the running of
the 90-day period referred to in para-
graph (a) of this section if it deter-
mines that additional information is
required under § 4220.3(e). When it does
so, PBGC’s request for additional infor-
mation will advise the plan sponsor
that the running of 90-day period has
been suspended. The 90-day period will
resume running on the date on which
the additional information is received
by the PBGC, and the PBGC will notify
the plan sponsor of that date upon re-
ceipt of the information.

PART 4221—ARBITRATION OF DIS-
PUTES IN MULTIEMPLOYER PLANS

Sec.
4221.1 Purpose and scope.
4221.2 Definitions.
4221.3 Initiation of arbitration.
4221.4 Appointment of the arbitrator.
4221.5 Powers and duties of the arbitrator.
4221.6 Hearing.
4221.7 Reopening of proceedings.
4221.8 Award.
4221.9 Reconsideration of award.
4221.10 Costs.
4221.11 Waiver of rules.
4221.12 Calculation of periods of time.
4221.13 Filing or service of documents.
4221.14 PBGC-approved arbitration proce-

dures.

AUTHORITY: 29 U.S.C. 1302(b)(3), 1401.

SOURCE: 61 FR 34109, July 1, 1996, unless
otherwise noted.

§ 4221.1 Purpose and scope.
(a) Purpose. The purpose of this part

is to establish procedures for the arbi-
tration, pursuant to section 4221 of
ERISA, of withdrawal liability disputes
arising under sections 4201 through 4219
and 4225 of ERISA.

(b) Scope. This part applies to arbi-
tration proceedings initiated pursuant
to section 4221 of ERISA and this part
on or after September 26, 1985. On and
after the effective date, any plan rules
governing arbitration procedures
(other than a plan rule adopting a
PBGC-approved arbitration procedure
in accordance with § 4221.14) are effec-
tive only to the extent that they are
consistent with this part and adopted
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by the arbitrator in a particular pro-
ceeding.

§ 4221.2 Definitions.
The following terms are defined in

§ 4001.2 of this chapter: ERISA, IRS,
multiemployer plan, PBGC, plan, and
plan sponsor.

In addition, for purposes of this part:
Arbitrator means an individual or

panel of individuals selected according
to this part to decide a dispute con-
cerning withdrawal liability.

Employer means an individual, part-
nership, corporation or other entity
against which a plan sponsor has made
a demand for payment of withdrawal li-
ability pursuant to section 4219(b)(1) of
ERISA.

Party or parties means the employer
and the plan sponsor involved in a
withdrawal liability dispute.

Withdrawal liability dispute means a
dispute described in § 4221.1(a) of this
chapter.

§ 4221.3 Initiation of arbitration.
(a) Time limits—in general. Arbitration

of a withdrawal liability dispute may
be initiated within the time limits de-
scribed in section 4221(a)(1) of ERISA.

(b) Waiver or extension of time limits.
Arbitration shall be initiated in ac-
cordance with this section, notwith-
standing any inconsistent provision of
any agreement entered into by the par-
ties before the date on which the em-
ployer received notice of the plan’s as-
sessment of withdrawal liability. The
parties may, however, agree at any
time to waive or extend the time limits
for initiating arbitration.

(c) Establishment of timeliness of initi-
ation. A party that unilaterally initi-
ates arbitration is responsible for es-
tablishing that the notice of initiation
of arbitration was timely received by
the other party. If arbitration is initi-
ated by agreement of the parties, the
date on which the agreement to arbi-
trate was executed establishes whether
the arbitration was timely initiated.

(d) Contents of agreement or notice. If
the employer initiates arbitration, it
shall include in the notice of initiation
a statement that it disputes the plan
sponsor’s determination of its with-
drawal liability and is initiating arbi-
tration. A copy of the demand for with-

drawal liability and any request for re-
consideration, and the response there-
to, shall be attached to the notice. If a
party other than an employer initiates
arbitration, it shall include in the no-
tice a statement that it is initiating
arbitration and a brief description of
the questions on which arbitration is
sought. If arbitration is initiated by
agreement, the agreement shall in-
clude a brief description of the ques-
tions submitted to arbitration. In no
case is compliance with formal rules of
pleading required.

(e) Effect of deficient agreement or no-
tice. If a party fails to object promptly
in writing to deficiencies in an initi-
ation agreement or a notice of initi-
ation of arbitration, it waives its right
to object.

§ 4221.4 Appointment of the arbitrator.
(a) Appointment of and acceptance by

arbitrator. The parties shall select the
arbitrator within 45 days after the ar-
bitration is initiated, or within such
other period as is mutually agreed
after the initiation of arbitration, and
shall mail to the designated arbitrator
a notice of his or her appointment. The
notice of appointment shall include a
copy of the notice or agreement initi-
ating arbitration, a statement that the
arbitration is to be conducted in ac-
cordance with this part, and a request
for a written acceptance by the arbi-
trator. The arbitrator’s appointment
becomes effective upon his or her writ-
ten acceptance, stating his or her
availability to serve and making any
disclosures required by paragraph (b) of
this section. If the arbitrator does not
accept in writing within 15 days after
the notice of appointment is mailed or
delivered to him or her, he or she is
deemed to have declined to act, and the
parties shall select a new arbitrator in
accordance with paragraph (d) of this
section.

(b) Disclosure by arbitrator and dis-
qualification. Upon accepting the ap-
pointment, the arbitrator shall disclose
to the parties any circumstances likely
to affect his or her impartiality, in-
cluding any bias or any financial or
personal interest in the result of the
arbitration and any past or present re-
lationship with the parties or their
counsel. If any party determines that
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the arbitrator should be disqualified
because of the information disclosed,
that party shall notify all other parties
and the arbitrator no later than 10 days
after the arbitrator makes the disclo-
sure required by this paragraph (but in
no event later than the commencement
of the hearing under § 4221.6). The arbi-
trator shall then withdraw, and the
parties shall select another arbitrator
in accordance with paragraph (d) of
this section.

(c) Challenge and withdrawal. After
the arbitrator has been selected, a
party may request that he or she with-
draw from the proceedings at any point
before a final award is rendered on the
ground that he or she is unable to
render an award impartially. The re-
quest for withdrawal shall be served on
all other parties and the arbitrator by
hand or by certified or registered mail
and shall include a statement of the
circumstances that, in the requesting
party’s view, affect the arbitrator’s im-
partiality and a statement that the re-
questing party has brought these cir-
cumstances to the attention of the ar-
bitrator and the other parties at the
earliest practicable point in the pro-
ceedings. If the arbitrator determines
that the circumstances adduced are
likely to affect his or her impartiality
and have been presented in a timely
fashion, he or she shall withdraw from
the proceedings and notify the parties
of the reasons for his or her with-
drawal. The parties shall then select a
new arbitrator in accordance with
paragraph (d) of this section.

(d) Filling vacancies. If the designated
arbitrator declines his or her appoint-
ment or, after accepting his or her ap-
pointment, is disqualified, resigns,
dies, withdraws, or is unable to per-
form his or her duties at any time be-
fore a final award is rendered, the par-
ties shall select another arbitrator to
fill the vacancy. The selection shall be
made, in accordance with the proce-
dure used in the initial selection, with-
in 20 days after the parties receive no-
tice of the vacancy. The matter shall
then be reheard by the newly chosen
arbitrator, who may, in his or her dis-
cretion, rely on all or any portion of
the record already established.

(e) Failure to select arbitrator. If the
parties fail to select an arbitrator

within the time prescribed by this sec-
tion, either party or both may seek the
designation and appointment of an ar-
bitrator in a United States district
court pursuant to the provisions of
title 9 of the United States Code.

§ 4221.5 Powers and duties of the arbi-
trator.

(a) Arbitration hearing. Except as oth-
erwise provided in this part, the arbi-
trator shall conduct the arbitration
hearing under § 4221.6 in the same man-
ner, and shall possess the same powers,
as an arbitrator conducting a proceed-
ing under title 9 of the United States
Code.

(1) Application of the law. In reaching
his or her decision, the arbitrator shall
follow applicable law, as embodied in
statutes, regulations, court decisions,
interpretations of the agencies charged
with the enforcement of ERISA, and
other pertinent authorities.

(2) Prehearing discovery. The arbitra-
tor may allow any party to conduct
prehearing discovery by interrog-
atories, depositions, requests for the
production of documents, or other
means, upon a showing that the discov-
ery sought is likely to lead to the pro-
duction of relevant evidence and will
not be disproportionately burdensome
to the other parties. The arbitrator
may impose appropriate sanctions if he
or she determines that a party has
failed to respond to discovery in good
faith or has conducted discovery pro-
ceedings in bad faith or for the purpose
of harassment. The arbitrator may, at
the request of any party or on his or
her own motion, require parties to give
advance notice of expert or other wit-
nesses that they intend to introduce.

(3) Admissibility of evidence. The arbi-
trator determines the relevance and
materiality of the evidence offered dur-
ing the course of the hearing and is the
judge of the admissibility of evidence
offered. Conformity to legal rules of
evidence is not necessary. To the ex-
tent reasonably practicable, all evi-
dence shall be taken in the presence of
the arbitrator and the parties. The ar-
bitrator may, however, consider affida-
vits, transcripts of depositions, and
similar documents.

(4) Production of documents or other
evidence. The arbitrator may subpoena
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witnesses or documents upon his or her
own initiative or upon request by any
party after determining that the evi-
dence is likely to be relevant to the
dispute.

(b) Prehearing conference. If it appears
that a prehearing conference will expe-
dite the proceedings, the arbitrator
may, at any time before the com-
mencement of the arbitration hearing
under § 4221.6, direct the parties to ap-
pear at a conference to consider settle-
ment of the case, clarification of issues
and stipulation of facts not in dispute,
admission of documents to avoid un-
necessary proof, limitations on the
number of expert or other witnesses,
and any other matters that could expe-
dite the disposition of the proceedings.

(c) Proceeding without hearing. The ar-
bitrator may render an award without
a hearing if the parties agree and file
with the arbitrator such evidence as
the arbitrator deems necessary to en-
able him or her to render an award
under § 4221.8.

§ 4221.6 Hearing.
(a) Time and place of hearing estab-

lished. Unless the parties agree to pro-
ceed without a hearing as provided in
§ 4221.5(c), the parties and the arbitra-
tor shall, no later than 15 days after
the written acceptance by the arbitra-
tor is mailed to the parties, establish a
date and place for the hearing. If agree-
ment is not reached within the 15-day
period, the arbitrator shall, within 10
additional days, choose a location and
set a hearing date. The date set for the
hearing may be no later than 50 days
after the mailing date of the arbitra-
tor’s written acceptance.

(b) Notice. After the time and place
for the hearing have been established,
the arbitrator shall serve a written no-
tice of the hearing on the parties by
hand or by certified or registered mail.

(c) Appearances. The parties may ap-
pear in person or by counsel or other
representatives. Any party that, after
being duly notified and without good
cause shown, fails to appear in person
or by representative at a hearing or
conference, or fails to file documents
in a timely manner, is deemed to have
waived all rights with respect thereto
and is subject to whatever orders or de-
terminations the arbitrator may make.

(d) Record and transcript of hearing.
Upon the request of either party, the
arbitrator shall arrange for a record of
the arbitration hearing to be made by
stenographic means or by tape record-
ing. The cost of making the record and
the costs of transcription and copying
are costs of the arbitration proceedings
payable as provided in § 4221.10(b) ex-
cept that, if only one party requests
that a transcript of the record be made,
that party shall pay the cost of the
transcript.

(e) Order of hearing. The arbitrator
shall conduct the hearing in accord-
ance with the following rules:

(1) Opening. The arbitrator shall open
the hearing and place in the record the
notice of initiation of arbitration or
the initiation agreement. The arbitra-
tor may ask for statements clarifying
the issues involved.

(2) Presentation of claim and response.
The arbitrator shall establish the pro-
cedure for presentation of claim and
response in such a manner as to afford
full and equal opportunity to all par-
ties for the presentation of their cases.

(3) Witnesses. All witnesses shall tes-
tify under oath or affirmation and are
subject to cross-examination by oppos-
ing parties. If testimony of an expert
witness is offered by a party without
prior notice to the other party, the ar-
bitrator shall grant the other party a
reasonable time to prepare for cross-
examination and to produce expert wit-
nesses on its own behalf. The arbitra-
tor may on his or her own initiative
call expert witnesses on any issue
raised in the arbitration. The cost of
any expert called by the arbitrator is a
cost of the proceedings payable as pro-
vided in § 4221.10(b).

(f) Continuance of hearing. The arbi-
trator may, for good cause shown,
grant a continuance for a reasonable
period. When granting a continuance,
the arbitrator shall set a date for re-
sumption of the hearing.

(g) Filing of briefs. Each party may
file a written statement of facts and
argument supporting the party’s posi-
tion. The parties’ briefs are due no
later than 30 days after the close of the
hearing. Within 15 days thereafter,
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each party may file a reply brief con-
cerning matters contained in the op-
posing brief. The arbitrator may estab-
lish a briefing schedule and may reduce
or extend these time limits. Each party
shall deliver copies of all of its briefs
to the arbitrator and to all opposing
parties.

§ 4221.7 Reopening of proceedings.

(a) Grounds for reopening. At any time
before a final award is rendered, the
proceedings may be reopened, on the
motion of the arbitrator or at the re-
quest of any party, for the purpose of
taking further evidence or rehearing or
rearguing any matter, if the arbitrator
determines that—

(1) The reopening is likely to result
in new information that will have a
material effect on the outcome of the
arbitration;

(2) Good cause exists for the failure
of the party that requested reopening
to present such information at the
hearing; and

(3) The delay caused by the reopening
will not be unfairly injurious to any
party.

(b) Comments on and notice of reopen-
ing. The arbitrator shall allow all af-
fected parties the opportunity to com-
ment on any motion or request to re-
open the proceedings. If he or she de-
termines that the proceedings should
be reopened, he or she shall give all
parties written notice of the reasons
for reopening and of the schedule of the
reopened proceedings.

§ 4221.8 Award.

(a) Form. The arbitrator shall render
a written award that—

(1) States the basis for the award, in-
cluding such findings of fact and con-
clusions of law (which need not be ex-
plicitly designated as such) as are nec-
essary to resolve the dispute;

(2) Adjusts (or provides a method for
adjusting) the amount or schedule of
payments to be made after the award
to reflect overpayments or underpay-
ments made before the award was ren-
dered or requires the plan sponsor to
refund overpayments in accordance
with § 4219.31(d); and

(3) Provides for an allocation of costs
in accordance with § 4221.10.

(b) Time of award. Except as provided
in paragraphs (c), (d), and (e) of this
section, the arbitrator shall render the
award no later than 30 days after the
proceedings close. The award is ren-
dered when filed or served on the par-
ties as provided in § 4221.13. The award
is final when the period for seeking
modification or reconsideration in ac-
cordance with § 4221.9(a) has expired or
the arbitrator has rendered a revised
award in accordance with § 4221.9(c).

(c) Reopened proceedings. If the pro-
ceedings are reopened in accordance
with § 4221.7 after the close of the hear-
ing, the arbitrator shall render the
award no later than 30 days after the
date on which the reopened proceedings
are closed.

(d) Absence of hearing. If the parties
have chosen to proceed without a hear-
ing, the arbitrator shall render the
award no later than 30 days after the
date on which final statements and
proofs are filed with him or her.

(e) Agreement for extension of time.
Notwithstanding paragraphs (b), (c),
and (d), the parties may agree to an ex-
tension of time for the arbitrator’s
award in light of the particular facts
and circumstances of their dispute.

(f) Close of proceedings. For purposes
of paragraphs (b) and (c) of this sec-
tion, the proceedings are closed on the
date on which the last brief or reply
brief is due or, if no briefs are to be
filed, on the date on which the hearing
or rehearing closes.

(g) Publication of award. After a final
award has been rendered, the plan
sponsor shall make copies available
upon request to the PBGC and to all
companies that contribute to the plan.
The plan sponsor may impose reason-
able charges for copying and postage.

§ 4221.9 Reconsideration of award.
(a) Motion for reconsideration and ob-

jections. A party may seek modification
or reconsideration of the arbitrator’s
award by filing a written motion with
the arbitrator and all opposing parties
within 20 days after the award is ren-
dered. Opposing parties may file objec-
tions to modification or reconsider-
ation within 10 days after the motion is
filed. The filing of a written motion for
modification or reconsideration sus-
pends the 30-day period under section
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4221(b)(2) of ERISA for requesting court
review of the award. The 30-day statu-
tory period again begins to run when
the arbitrator denies the motion pursu-
ant to paragraph (c) of this section or
renders a revised award.

(b) Grounds for modification or recon-
sideration. The arbitrator may grant a
motion for modification or reconsider-
ation of the award only if—

(1) There is a numerical error or a
mistake in the description of any per-
son, thing, or property referred to in
the award; or

(2) The arbitrator has rendered an
award upon a matter not submitted to
the arbitrator and the matter affects
the merits of the decision; or

(3) The award is imperfect in a mat-
ter of form not affecting the merits of
the dispute.

(c) Decision of arbitrator. The arbitra-
tor shall grant or deny the motion for
modification or reconsideration, and
may render an opinion to support his
or her decision within 20 days after the
motion is filed with the arbitrator, or
within 30 days after the motion is filed
if an objection is also filed.

§ 4221.10 Costs.
The costs of arbitration under this

part shall be borne by the parties as
follows:

(a) Witnesses. Each party to the dis-
pute shall bear the costs of its own wit-
nesses.

(b) Other costs of arbitration. Except as
provided in § 4221.6(d) with respect to a
transcript of the hearing, the parties
shall bear the other costs of the arbi-
tration proceedings equally unless the
arbitrator determines otherwise. The
parties may, however, agree to a dif-
ferent allocation of costs if their agree-
ment is entered into after the employer
has received notice of the plan’s assess-
ment of withdrawal liability.

(c) Attorneys’ fees. The arbitrator may
require a party that initiates or con-
tests an arbitration in bad faith or en-
gages in dilatory, harassing, or other
improper conduct during the course of
the arbitration to pay reasonable at-
torneys’ fees of other parties.

§ 4221.11 Waiver of rules.
Any party that fails to object in

writing in a timely manner to any de-

viation from any provision of this part
is deemed to have waived the right to
interpose that objection thereafter.

§ 4221.12 Calculation of periods of
time.

For purposes of calculating any pe-
riod of time under this part, the period
begins to run on the day following the
day that a communication is received
or an act is completed. If the last day
of the period is a Federal, State, or
local holiday or a non-business day for
one of the parties or the arbitrator, the
period runs until the end of the first
business day that follows. Holidays or
non-business days occurring during the
running of the period of time are in-
cluded in calculating the period.

§ 4221.13 Filing or service of docu-
ments.

(a) By mail. A document that is to be
filed or served under this part is con-
sidered filed or served on—

(1) The date of the receipt provided to
the sender by the United States Postal
Service, if the document was sent by
certified or registered mail, postage
prepaid, properly packaged, and prop-
erly addressed; or

(2) The date of the United States
Postal Service postmark stamped on
the cover in which the document is
mailed, if paragraph (a)(1) is not appli-
cable, a legible postmark was made,
and the document was sent postage
prepaid, properly packaged, and prop-
erly addressed.

(b) By means other than mail. A docu-
ment required to be delivered under
this part that is not mailed in accord-
ance with paragraph (a) of this section
is considered filed or served on the date
on which it is received.

§ 4221.14 PBGC-approved arbitration
procedures.

(a) Use of PBGC-approved arbitration
procedures. In lieu of the procedures
prescribed by this part, an arbitration
may be conducted in accordance with
an alternative arbitration procedure
approved by the PBGC in accordance
with paragraph (c) of this section. A
plan may by plan amendment require
the use of a PBGC-approved procedure
for all arbitrations of withdrawal li-
ability disputes, or the parties may

VerDate 18<JAN>13 02:15 Aug 12, 1998 Jkt 179115 PO 00000 Frm 00789 Fmt 8010 Sfmt 8010 Y:\SGML\179115T.XXX 179115t PsN: 179115T



796

29 CFR Ch. XL (7–1–98 Edition) § 4221.14

agree to the use of a PBGC-approved
procedure in a particular case.

(b) Scope of alternative procedures. If
an arbitration is conducted in accord-
ance with a PBGC-approved arbitration
procedure, the alternative procedure
shall govern all aspects of the arbitra-
tion, with the following exceptions:

(1) The time limits for the initiation
of arbitration may not differ from
those provided for by § 4221.3.

(2) The arbitrator shall be selected
after the initiation of the arbitration.

(3) The arbitrator shall give the par-
ties opportunity for prehearing discov-
ery substantially equivalent to that
provided by § 4221.5(a)(2).

(4) The award shall be made available
to the public to at least the extent pro-
vided by § 4221.8(g).

(5) The costs of arbitration shall be
allocated in accordance with § 4221.10.

(c) Procedure for approval of alter-
native procedures. The PBGC may ap-
prove arbitration procedures on its own
initiative by publishing an appropriate
notice in the FEDERAL REGISTER. The
sponsor of an arbitration procedure
may request PBGC approval of its pro-
cedures by submitting an application
to the PBGC. The application shall be
submitted to Reports Processing, In-
surance Operations Department, Pen-

sion Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005–4026, and shall include:

(1) A copy of the procedures for which
approval is sought;

(2) A description of the history,
structure and membership of the orga-
nization that sponsors the procedures;
and

(3) A discussion of the reasons why,
in the sponsoring organization’s opin-
ion, the procedures satisfy the criteria
for approval set forth in this section.

(d) Criteria for approval of alternative
procedures. The PBGC shall approve an
application if it determines that the
proposed procedures will be substan-
tially fair to all parties involved in the
arbitration of a withdrawal liability
dispute and that the sponsoring organi-
zation is neutral and able to carry out
its role under the procedures. The
PBGC may request comments on the
application by publishing an appro-
priate notice in the FEDERAL REGISTER.
Notice of the PBGC’s decision on the
application shall be published in the
FEDERAL REGISTER. Unless the notice
of approval specifies otherwise, ap-
proval will remain effective until re-
voked by the PBGC through a FEDERAL
REGISTER notice.
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