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(A) Appear by counsel or other rep-
resentative in all hearing and pre-hear-
ing proceedings;

(B) Agree to stipulations of facts
which shall be made a part of the
record.

(7) Recommended decision. (i) Within 30
days after the filing of proposed find-
ings and conclusions, and reply briefs,
the Presiding Officer shall evaluate the
record before him/her, the proposed
findings and conclusions and any briefs
filed by the parties and shall prepare a
recommended decision, and shall cer-
tify the entire record, including the
recommended decision, to the Adminis-
trator.

(ii) Copies of the recommended deci-
sion shall be served upon all parties.

(iii) Within 20 days after the certifi-
cation and filing of the record and rec-
ommended decision, all parties may
file with the Administrator exceptions
to the recommended decision and a
supporting brief.

(8) Decision by Administrator. (i) With-
in 60 days after the certification of the
record and filing of the Presiding Offi-
cer’s recommeded decision, the Admin-
istrator shall review the record before
him and issue his own decision.

(ii) If the Administrator concludes
that the State has administered the
program in conformity with the appro-
priate Act and regulations his decision
shall constitute ‘‘final agency action’’
within the meaning of 5 U.S.C. 704.

(iii) If the Administrator concludes
that the State has not administered
the program in conformity with the ap-
propriate Act and regulations he shall
list the deficiencies in the program and
provide the State a reasonable time,
not to exceed 90 days, to take such ap-
propriate corrective action as the Ad-
ministrator determines necessary.

(iv) Within the time prescribed by
the Administrator the State shall take
such appropriate corrective action as
required by the Administrator and
shall file with the Administrator and
all parties a statement certified by the
State Director that such appropriate
corrective action has been taken.

(v) The Administrator may require a
further showing in addition to the cer-
tified statement that corrective action
has been taken.

(vi) If the State fails to take such ap-
propriate corrective action and file a
certified statement thereof within the
time prescribed by the Administrator,
the Administrator shall issue a supple-
mentary order withdrawing approval of
the State program. If the State takes
such appropriate corrective action, the
Administrator shall issue a supple-
mentary order stating that approval of
authority is not withdrawn.

(vii) The Administrator’s supple-
mentary order shall constitute final
Agency action within the meaning of 5
U.S.C. 704.

(viii) Withdrawal of authorization
under this section and the appropriate
Act does not relieve any person from
complying with the requirements of
State law, nor does it affect the valid-
ity of actions by the State prior to
withdrawal.

[48 FR 14178, Apr. 1, 1983; 50 FR 6941, Feb. 19,
1985, as amended at 57 FR 5335, Feb. 13, 1992]
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APPENDIX A TO PART 124—GUIDE TO DECISION-
MAKING UNDER PART 124

AUTHORITY: Resource Conservation and Re-
covery Act, 42 U.S.C. 6901 et seq.; Safe Drink-
ing Water Act, 42 U.S.C. 300(f) et seq.; Clean
Water Act, 33 U.S.C. 1251 et seq.; Clean Air
Act, 42 U.S.C. 7401 et seq.

SOURCE: 48 FR 14264, Apr. 1, 1983, unless
otherwise noted.

Subpart A—General Program
Requirements

§ 124.1 Purpose and scope.
(a) This part contains EPA proce-

dures for issuing, modifying, revoking
and reissuing, or terminating all
RCRA, UIC, PSD and NPDES ‘‘per-
mits’’ (including ‘‘sludge-only’’ permits
issued pursuant to § 122.1(b)(3)), other
than RCRA and UIC ‘‘emergency per-
mits’’ (see §§ 270.61 and 144.34) and
RCRA ‘‘permits by rule’’ (§ 270.60). The
latter kinds of permits are governed by
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part 270. RCRA interim status and UIC
authorization by rule are not ‘‘per-
mits’’ and are covered by specific pro-
visions in parts 144, subpart C, and 270.
This part also does not apply to per-
mits issued, modified, revoked and re-
issued or terminated by the Corps of
Engineers. Those procedures are speci-
fied in 33 CFR parts 320–327. The proce-
dures of this part also apply to denial
of a permit for the active life of a
RCRA hazardous waste management
facility or unit under § 270.29.

(b) Part 124 is organized into six sub-
parts. Subpart A contains general pro-
cedural requirements applicable to all
permit programs covered by these reg-
ulations. Subparts B through F supple-
ment these general provisions with re-
quirements that apply to only one or
more of the programs. Subpart A de-
scribes the steps EPA will follow in re-
ceiving permit applications, preparing
draft permits, issuing public notice, in-
viting public comment and holding
public hearings on draft permits. Sub-
part A also covers assembling an ad-
ministrative record, responding to

comments, issuing a final permit deci-
sion, and allowing for administrative
appeal of the final permit decision.
Subpart B is reserved for specific pro-
cedural requirements for RCRA per-
mits. There are none of these at
present but they may be added in the
future. Subpart C contains definitions
and specific procedural requirements
for PSD permits. Subpart D applies to
NPDES permits until an evidentiary
hearing begins, when subpart E proce-
dures take over for EPA-issued NPDES
permits and EPA-terminated RCRA
permits. Subpart F, which is based on
the ‘‘initial licensing’’ provisions of the
Administrative Procedure Act (APA),
can be used instead of subparts A
through E in appropriate cases.

(c) Part 124 offers an opportunity for
three kinds of hearings: A public hear-
ing under subpart A, an evidentiary
hearing under subpart E, and a panel
hearing under subpart F. This chart de-
scribes when these hearings are avail-
able for each of the five permit pro-
grams.

HEARINGS AVAILABLE UNDER THIS PART

Programs

Subpart

(A) (E) (F)

Public hearing Evidentiary hearing Panel hearing

RCRA ............... On draft permit, at Director’s
discretion or on request
(§ 124.12).

(1) Permit termination (RCRA
section 3008).

(1) At RA’s discretion in lieu of public
hearing (§§ 124.12 and 124.111(a)(3)).

(2) With NPDES evidentiary
hearing (§ 124.74(b)(2)).

(2) When consolidated with NPDES draft
permit processed under Subpart F
(§ 124.111(a)(1)(i)).

UIC ................... On draft permit, at Director’s
discretion or on request
(§ 124.12).

With NPDES evidentiary hear-
ing (§ 124.74(b)(2)).

(1) At RA’s discretion in lieu of public
hearing (§§ 124.12 and 124.111(a)(3)).

(2) When consolidated with NPDES draft
permit processed under Subpart F
(§ 124.111(a)(1)(i)).

PSD .................. On draft permit, at Director’s
discretion or on request
(§ 124.12).

Not available (§ 124.71(c)) ....... When consolidated with NPDES draft per-
mit processed under Subpart F if RA
determines that CAA one year deadline
will not be violated.

NPDES (other
than general
permit).

On draft permit, at Director’s
discretion or on request
(§ 124.12).

(1) On request to challenge
any permit condition or vari-
ance (§ 124.74).

(1) At RA’s discretion when first decision
on permit or variance request
(§ 124.111).

(2) At RA’s discretion for any
301(h) request (§ 124.64(b)).

(2) At RA’s discretion when request for
evidentiary hearing is granted under
§ 124.75(a)(2) (§§ 124.74(c)(8) and
124.111(a)(2)).

(3) At RA’s discretion for any 301(h) re-
quest (§ 124.64(b)).

NPDES (general
permit).

On draft permit, at Director’s
discretion or on request
(§ 124.12).

Not available (§ 124.71(a)) ....... At RA’s discretion in lieu of public hearing
(§ 124.111(a)(3)).
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HEARINGS AVAILABLE UNDER THIS PART—Continued

Programs

Subpart

(A) (E) (F)

Public hearing Evidentiary hearing Panel hearing

404 ................... On draft permit or on applica-
tion when no draft permit, at
Director’s discretion or on re-
quest (§ 124.12).

Not available (§ 124.71) ........... Not available (§ 124.111).

(d) This part is designed to allow per-
mits for a given facility under two or
more of the listed programs to be proc-
essed separately or together at the
choice of the Regional Administrator.
This allows EPA to combine the proc-
essing of permits only when appro-
priate, and not necessarily in all cases.
The Regional Administrator may con-
solidate permit processing when the
permit applications are submitted,
when draft permits are prepared, or
when final permit decisions are issued.
This part also allows consolidated per-
mits to be subject to a single public
hearing under § 124.12, a single evi-
dentiary hearing under § 124.75, or a
single non-adversary panel hearing
under § 124.120. Permit applicants may
recommend whether or not their appli-
cations should be consolidated in any
given case.

(e) Certain procedural requirements
set forth in part 124 must be adopted by
States in order to gain EPA approval
to operate RCRA, UIC, NPDES, and 404
permit programs. These requirements
are listed in §§ 123.25 (NPDES), 145.11
(UIC), 233,26 (404), and 271.14 (RCRA)
and signaled by the following words at
the end of the appropriate part 124 sec-
tion or paragraph heading: (applicable
to State programs see §§ 123.25 (NPDES),
145.11 (UIC), 233.26 (404), and 271.14
(RCRA)). Part 124 does not apply to
PSD permits issued by an approved
State.

(f) To coordinate decisionmaking
when different permits will be issued
by EPA and approved State programs,
this part allows applications to be
jointly processed, joint comment peri-
ods and hearings to be held, and final
permits to be issued on a cooperative
basis whenever EPA and a State agree
to take such steps in general or in indi-
vidual cases. These joint processing
agreements may be provided in the

Memorandum of Agreement developed
under §§ 123.24 (NPDES), 145.24 (UIC),
233.24 (404), and 271.8 (RCRA).

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 9607, Mar. 7, 1989; 54 FR 18785, May 2, 1989]

§ 124.2 Definitions.

(a) In addition to the definitions
given in §§ 122.2 and 123.2 (NPDES), 501.2
(sludge management), 144.3 and 145.2
(UIC), 233.3 (404), and 270.2 and 271.2
(RCRA), the definitions below apply to
this part, except for PSD permits
which are governed by the definitions
in § 124.41. Terms not defined in this
section have the meaning given by the
appropriate Act.

Administrator means the Adminis-
trator of the U.S. Environmental Pro-
tection Agency, or an authorized rep-
resentative.

Applicable standards and limitations
means all State, interstate, and federal
standards and limitations to which a
‘‘discharge,’’ a ‘‘sludge use or disposal
practice’’ or a related activity is sub-
ject under the CWA, including ‘‘stand-
ards for sewage sludge use or disposal,’’
‘‘effluent limitations,’’ water quality
standards, standards of performance,
toxic effluent standards or prohibi-
tions, ‘‘best management practices,’’
and pretreatment standards under sec-
tions 301, 302, 303, 304, 306, 307, 308, 403,
and 405 of CWA.

Application means the EPA standard
national forms for applying for a per-
mit, including any additions, revisions
or modifications to the forms; or forms
approved by EPA for use in ‘‘approved
States,’’ including any approved modi-
fications or revisions. For RCRA, appli-
cation also includes the information
required by the Director under §§ 270.14
through 270.29 [contents of Part B of
the RCRA application].
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Appropriate Act and regulations means
the Clean Water Act (CWA); the Solid
Waste Disposal Act, as amended by the
Resource Conservation Recovery Act
(RCRA); or Safe Drinking Water Act
(SDWA), whichever is applicable; and
applicable regulations promulgated
under those statutes. In the case of an
‘‘approved State program’’ appropriate
Act and regulations includes program
requirements.

Consultation with the Regional Admin-
istrator (§ 124.62(a)(2)) means review by
the Regional Administrator following
evaluation by a panel of the technical
merits of all 301(k) applications ap-
proved by the Director. The panel (to
be appointed by the Director of the Of-
fice of Water Enforcement and Per-
mits) will consist of Headquarters, Re-
gional, and State personnel familiar
with the industrial category in ques-
tion.

CWA means the Clean Water Act (for-
merly referred to as the Federal Water
Pollution Control Act of Federal Pollu-
tion Control Act Amendments of 1972)
Public Law 92–500, as amended by Pub-
lic Law 95–217 and Public Law 95–576; 33
U.S.C. 1251 et seq.

Director means the Regional Adminis-
trator, the State director or the Tribal
director as the context requires, or an
authorized representative. When there
is no approved State or Tribal pro-
gram, and there is an EPA adminis-
tered program, Director means the Re-
gional Administrator. When there is an
approved State or Tribal program, ‘‘Di-
rector’’ normally means the State or
Tribal director. In some circumstances,
however, EPA retains the authority to
take certain actions even when there is
an approved State or Tribal program.
(For example, when EPA has issued an
NPDES permit prior to the approval of
a State program, EPA may retain ju-
risdiction over that permit after pro-
gram approval; see § 123.1) In such
cases, the term ‘‘Director’’ means the
Regional Administrator and not the
State or Tribal director.

Draft permit means a document pre-
pared under § 124.6 indicating the Direc-
tor’s tentative decision to issue or
deny, modify, revoke and reissue, ter-
minate, or reissue a ‘‘permit.’’ A notice
of intent to terminate a permit and a
notice of intent to deny a permit as

discussed in § 124.5, are types of ‘‘draft
permits.’’ A denial of a request for
modification, revocation and reissu-
ance or termination, as discussed in
§ 124.5, is not a ‘‘draft permit.’’ A ‘‘pro-
posal permit’’ is not a ‘‘draft permit.’’

Environmental Appeals Board shall
mean the Board within the Agency de-
scribed in § 1.25(e) of this title. The Ad-
ministrator delegates authority to the
Environmental Appeals Board to issue
final decisions in RCRA, PSD, UIC, or
NPDES permit appeals filed under this
subpart, including informal appeals of
denials of requests for modification,
revocation and reissuance, or termi-
nation of permits under Section
124.5(b). An appeal directed to the Ad-
ministrator, rather than to the Envi-
ronmental Appeals Board, will not be
considered. This delegation does not
preclude the Environmental Appeals
Board from referring an appeal or a
motion under this subpart to the Ad-
ministrator when the Environmental
Appeals Board, in its discretion, deems
it appropriate to do so. When an appeal
or motion is referred to the Adminis-
trator by the Environmental Appeals
Board, all parties shall be so notified
and the rules in this subpart referring
to the Environmental Appeals Board
shall be interpreted as referring to the
Administrator.

EPA (‘‘EPA’’) means the United
States ‘‘Environmental Protection
Agency.’’

Facility or activity means any ‘‘HWM
facility,’’ UIC ‘‘injection well,’’ NPDES
‘‘point source’’ or ‘‘treatment works
treating domestic sewage’’ or State 404
dredge or fill activity, or any other fa-
cility or activity (including land or ap-
purtenances thereto) that is subject to
regulation under the RCRA, UIC,
NPDES, or 404 programs.

Federal Indian reservation (in the case
of NPDES) means all land within the
limits of any Indian reservation under
the jurisdiction of the United States
Government, notwithstanding the
issuance of any patent, and including
rights-of-way running through the res-
ervation.

General permit (NPDES and 404)
means an NPDES or 404 ‘‘permit’’ au-
thorizing a category of discharges or
activities under the CWA within a geo-
graphical area. For NPDES, a general
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permit means a permit issued under
§ 122.28. For 404, a general permit means
a permit issued under § 233.37.

Indian Tribe means (in the case of
UIC) any Indian Tribe having a feder-
ally recognized governing body carry-
ing out substantial governmental du-
ties and powers over a defined area.
For the NPDES program, the term ‘‘In-
dian Tribe’’ means any Indian Tribe,
band, group, or community recognized
by the Secretary of the Interior and ex-
ercising governmental authority over a
Federal Indian reservation.

Interstate agency means an agency of
two or more States established by or
under an agreement or compact ap-
proved by the Congress, or any other
agency of two or more States having
substantial powers or duties pertaining
to the control of pollution as deter-
mined and approved by the Adminis-
trator under the ‘‘appropriate Act and
regulations.’’

Major facility means any RCRA, UIC,
NPDES, or 404 ‘‘facility or activity’’
classified as such by the Regional Ad-
ministrator, or, in the case of ‘‘ap-
proved State programs,’’ the Regional
Administrator in conjunction with the
State Director.

NPDES means National Pollutant
Discharge Elimination System.

Owner or operator means owner or op-
erator of any ‘‘facility or activity’’
subject to regulation under the RCRA,
UIC, NPDES, or 404 programs.

Permit means an authorization, li-
cense, or equivalent control document
issued by EPA or an ‘‘approved State’’
to implement the requirements of this
part and parts 122, 123, 144, 145, 233, 270,
and 271. ‘‘Permit’’ includes RCRA ‘‘per-
mit by rule’’ (§ 270.60), UIC area permit
(§ 144.33), NPDES or 404 ‘‘general per-
mit’’ (§§ 270.61, 144.34, and 233.38). Per-
mit does not include RCRA interim
status (§ 270.70), UIC authorization by
rule (§ 144.21), or any permit which has
not yet been the subject of final agency
action, such as a ‘‘draft permit’’ or a
‘‘proposed permit.’’

Person means an individual, associa-
tion, partnership, corporation, munici-
pality, State, Federal, or Tribal agen-
cy, or an agency or employee thereof.

RCRA means the Solid Waste Dis-
posal Act as amended by the Resource
Conservation and Recovery Act of 1976

(Pub. L. 94–580, as amended by Pub. L.
95–609, 42 U.S.C. 6901 et seq).

Regional Administrator means the Re-
gional Administrator of the appro-
priate Regional Office of the Environ-
mental Protection Agency or the au-
thorized representative of the Regional
Administrator.

Schedule of compliance means a sched-
ule of remedial measures included in a
‘‘permit,’’ including an enforceable se-
quence of interim requirements (for ex-
ample, actions, operations, or mile-
stone events) leading to compliance
with the ‘‘appropriate Act and regula-
tions.’’

SDWA means the Safe Drinking
Water Act (Pub. L. 95–523, as amended
by Pub. L. 95–1900; 42 U.S.C. 300f et seq).

Section 404 program or State 404 pro-
gram or 404 means an ‘‘approved State
program’’ to regulate the ‘‘discharge of
dredged material’’ and the ‘‘discharge
of fill material’’ under section 404 of
the Clean Water Act in ‘‘State regu-
lated waters.’’

Site means the land or water area
where any ‘‘facility or activity’’ is
physically located or conducted, in-
cluding adjacent land used in connec-
tion with the facility or activity.

State means one of the States of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Virgin Islands, Guam, American
Samoa, the Trust Territory of the Pa-
cific Islands (except in the case of
RCRA), the Commonwealth of the
Northern Mariana Islands, or an Indian
Tribe that meets the statutory criteria
which authorize EPA to treat the Tribe
in a manner similar to that in which it
treats a State (except in the case of
RCRA).

State Director means the chief admin-
istrative officer of any State, inter-
state, or Tribal agency operating an
approved program, or the delegated
representative of the State director. If
the responsibility is divided among two
or more States, interstate, or Tribal
agencies, ‘‘State Director’’ means the
chief administrative officer of the
State, interstate, or Tribal agency au-
thorized to perform the particular pro-
cedure or function to which reference
is made.
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State Director means the chief admin-
istrative officer of any State or inter-
state agency operating an ‘‘approved
program,’’ or the delegated representa-
tive of the state Director. If respon-
sibility is divided among two or more
State or interstate agencies, ‘‘State Di-
rector’’ means the chief administrative
officer of the State or interstate agen-
cy authorized to perform the particular
procedure or function to which ref-
erence is made.

UIC means the Underground Injec-
tion Control program under Part C of
the Safe Drinking Water Act, including
an ‘‘approved program.’’

Variance (NPDES) means any mecha-
nism or provision under section 301 or
316 of CWA or under 40 CFR part 125, or
in the applicable ‘‘effluent limitations
guidelines’’ which allows modification
to or waiver of the generally applicable
effluent limitation requirements or
time deadlines of CWA. This includes
provisions which allow the establish-
ment of alternative limitations based
on fundamentally different factors or
on sections 301(c), 301(g), 301(h), 301(i),
or 316(a) of CWA.

(b) For the purposes of part 124, the
term Director means the State Director
or Regional Administrator and is used
when the accompanying provision is re-
quired of EPA-administered programs
and of State programs under §§ 123.25
(NPDES), 145.11 (UIC), 233.26 (404), and
271.14 (RCRA). The term Regional Ad-
ministrator is used when the accom-
panying provision applies exclusively
to EPA-issued permits and is not appli-
cable to State programs under these
sections. While States are not required
to implement these latter provisions,
they are not precluded from doing so,
notwithstanding use of the term ‘‘Re-
gional Administrator.’’

(c) The term formal hearing means
any evidentiary hearing under subpart
E or any panel hearing under subpart F
but does not mean a public hearing
conducted under § 124.12.

[48 FR 14264, Apr. 1, 1983; 48 FR 30115, June 30,
1983, as amended at 49 FR 25981, June 25, 1984;
53 FR 37410, Sept. 26, 1988; 54 FR 18785, May
2, 1989; 57 FR 5335, Feb. 13, 1992; 57 FR 60129,
Dec. 18, 1992; 58 FR 67983, Dec. 22, 1993; 59 FR
64343, Dec. 14, 1994]

§ 124.3 Application for a permit.
(a) Applicable to State programs, see

§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA). (1) Any person
who requires a permit under the RCRA,
UIC, NPDES, or PSD programs shall
complete, sign, and submit to the Di-
rector an application for each permit
required under §§ 270.1 (RCRA), 144.1
(UIC), 40 CFR 52.21 (PSD), and 122.1
(NPDES). Applications are not required
for RCRA permits by rule (§ 270.60), un-
derground injections authorized by
rules (§§ 144.21 through 144.26), NPDES
general permits (§ 122.28) and 404 gen-
eral permits (§ 233.37).

(2) The Director shall not begin the
processing of a permit until the appli-
cant has fully complied with the appli-
cation requirements for that permit.
See §§ 270.10, 270.13 (RCRA), 144.31 (UIC),
40 CFR 52.21 (PSD), and 122.21 (NPDES).

(3) Permit applications (except for
PSD permits) must comply with the
signature and certification require-
ments of §§ 122.22 (NPDES), 144.32 (UIC),
233.6 (404), and 270.11 (RCRA).

(b) [Reserved]
(c) The Regional Administrator shall

review for completeness every applica-
tion for an EPA-issued permit. Each
application for an EPA-issued permit
submitted by a new HWM facility, a
new UIC injection well, a major PSD
stationary source or major PSD modi-
fication, or an NPDES new source or
NPDES new discharger should be re-
viewed for completeness by the Re-
gional Administrator within 30 days of
its receipt. Each application for an
EPA-issued permit submitted by an ex-
isting HWM facility (both Parts A and
B of the application), existing injection
well or existing NPDES source or
sludge-only facility should be reviewed
for completeness within 60 days of re-
ceipt. Upon completing the review, the
Regional Administrator shall notify
the applicant in writing whether the
application is complete. If the applica-
tion is incomplete, the Regional Ad-
ministrator shall list the information
necessary to make the application
complete. When the application is for
an existing HWM facility, an existing
UIC injection well or an existing
NPDES source or ‘‘sludge-only facil-
ity’’ the Regional Administrator shall
specify in the notice of deficiency a
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date for submitting the necessary in-
formation. The Regional Administrator
shall notify the applicant that the ap-
plication is complete upon receiving
this information. After the application
is completed, the Regional Adminis-
trator may request additional informa-
tion from an applicant but only when
necessary to clarify, modify, or supple-
ment previously submitted material.
Requests for such additional informa-
tion will not render an application in-
complete.

(d) If an applicant fails or refuses to
correct deficiencies in the application,
the permit may be denied and appro-
priate enforcement actions may be
taken under the applicable statutory
provision including RCRA section 3008,
SDWA sections 1423 and 1424, CAA sec-
tion 167, and CWA sections 308, 309,
402(h), and 402(k).

(e) If the Regional Administrator de-
cides that a site visit is necessary for
any reason in conjunction with the
processing of an application, he or she
shall notify the applicant and a date
shall be scheduled.

(f) The effective date of an applica-
tion is the date on which the Regional
Administrator notifies the applicant
that the application is complete as pro-
vided in paragraph (c) of this section.

(g) For each application from a major
new HWM facility, major new UIC in-
jection well, major NPDES new source,
major NPDES new discharger, or a per-
mit to be issued under provisions of
§ 122.28(c), the Regional Administrator
shall, no later than the effective date
of the application, prepare and mail to
the applicant a project decision sched-
ule. (This paragraph does not apply to
PSD permits.) The schedule shall speci-
fy target dates by which the Regional
Administrator intends to:

(1) Prepare a draft permit;
(2) Give public notice;
(3) Complete the public comment

period, including any public hearing;
(4) Issue a final permit; and

(5) In the case of an NPDES permit,
complete any formal proceedings under
subpart E or F.

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe
Drinking Water Act (42 U.S.C. 300f et seq.),
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42
U.S.C. 6901 et seq.))

[48 FR 14264, Apr. 1, 1983, as amended at 48
FR 39620, Sept. 1, 1983; 54 FR 18785, May 2,
1989]

§ 124.4 Consolidation of permit proc-
essing.

(a)(1) Whenever a facility or activity
requires a permit under more than one
statute covered by these regulations,
processing of two or more applications
for those permits may be consolidated.
The first step in consolidation is to
prepare each draft permit at the same
time.

(2) Whenever draft permits are pre-
pared at the same time, the statements
of basis (required under § 124.7 for EPA-
issued permits only) or fact sheets
(§ 124.8), administrative records (re-
quired under § 124.9 for EPA-issued per-
mits only), public comment periods
(§ 124.10), and any public hearings
(§ 124.12) on those permits should also
be consolidated. The final permits may
be issued together. They need not be
issued together if in the judgment of
the Regional Administrator or State
Director(s), joint processing would re-
sult in unreasonable delay in the
issuance of one or more permits.

(b) Whenever an existing facility or
activity requires additional permits
under one or more of the statutes cov-
ered by these regulations, the permit-
ting authority may coordinate the ex-
piration date(s) of the new permit(s)
with the expiration date(s) of the exist-
ing permit(s) so that all permits expire
simultaneously. Processing of the sub-
sequent applications for renewal per-
mits may then be consolidated.

(c) Processing of permit applications
under paragraph (a) or (b) of this sec-
tion may be consolidated as follows:

(1) The Director may consolidate per-
mit processing at his or her discretion
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whenever a facility or activity requires
all permits either from EPA or from an
approved State.

(2) The Regional Administrator and
the State Director(s) may agree to con-
solidate draft permits whenever a facil-
ity or activity requires permits from
both EPA and an approved State.

(3) Permit applicants may recom-
mend whether or not the processing of
their applications should be consoli-
dated.

(d) Whenever permit processing is
consolidated and the Regional Admin-
istrator invokes the ‘‘initial licensing’’
provisions of subpart F for an NPDES,
RCRA, or UIC permit, any permit(s)
with which that NPDES, RCRA or UIC
permit was consolidated shall likewise
be processed under subpart F.

(e) Except with the written consent
of the permit applicant, the Regional
Administrator shall not consolidate
processing a PSD permit with any
other permit under paragraph (a) or (b)
of this section or process a PSD permit
under subpart F as provided in para-
graph (d) of this section when to do so
would delay issuance of the PSD per-
mit more than one year from the effec-
tive date of the application under
§ 124.3(f).

§ 124.5 Modification, revocation and
reissuance, or termination of per-
mits.

(a) (Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). Permits
(other than PSD permits) may be modi-
fied, revoked and reissued, or termi-
nated either at the request of any in-
terested person (including the permit-
tee) or upon the Director’s initiative.
However, permits may only be modi-
fied, revoked and reissued, or termi-
nated for the reasons specified in
§ 122.62 or § 122.64 (NPDES), 144.39 or
144.40 (UIC), 233.14 or 233.15 (404), and
270.41 or 270.43 (RCRA). All requests
shall be in writing and shall contain
facts or reasons supporting the request.

(b) If the Director decides the request
is not justified, he or she shall send the
requester a brief written response giv-
ing a reason for the decision. Denials of
requests for modification, revocation
and reissuance, or termination are not
subject to public notice, comment, or

hearings. Denials by the Regional Ad-
ministrator may be informally ap-
pealed to the Environmental Appeals
Board by a letter briefly setting forth
the relevant facts. The Environmental
Appeals Board may direct the Regional
Administrator to begin modification,
revocation and reissuance, or termi-
nation proceedings under paragraph (c)
of this section. The appeal shall be con-
sidered denied if the Environmental
Appeals Board takes no action on the
letter within 60 days after receiving it.
This informal appeal is, under 5 U.S.C.
704, a prerequisite to seeking judicial
review of EPA action in denying a re-
quest for modification, revocation and
reissuance, or termination.

(c) (Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). (1) If the Di-
rector tentatively decides to modify or
revoke and reissue a permit under
§§ 122.62 (NPDES), 144.39 (UIC), 233.14
(404), or 270.41 or 270.42(c) (RCRA), he or
she shall prepare a draft permit under
§ 124.6 incorporating the proposed
changes. The Director may request ad-
ditional information and, in the case of
a modified permit, may require the
submission of an updated application.
In the case of revoked and reissued per-
mits, the Director shall require the
submission of a new application.

(2) In a permit modification under
this section, only those conditions to
be modified shall be reopened when a
new draft permit is prepared. All other
aspects of the existing permit shall re-
main in effect for the duration of the
unmodified permit. When a permit is
revoked and reissued under this sec-
tion, the entire permit is reopened just
as if the permit had expired and was
being reissued. During any revocation
and reissuance proceeding the permit-
tee shall comply with all conditions of
the existing permit until a new final
permit is reissued.

(3) ‘‘Minor modifications’’ as defined
in §§ 122.63 (NPDES), 144.41 (UIC), and
233.16 (404), and ‘‘Classes 1 and 2 modi-
fications’’ as defined in § 270.42 (a) and
(b) (RCRA) are not subject to the re-
quirements of this section.

(d) (Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). If the Direc-
tor tentatively decides to terminate a
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permit under §§ 122.64 (NDPES), 144.40
(UIC), 233.15 (404), or 270.43 (RCRA), he
or she shall issue a notice of intent to
terminate. A notice of intent to termi-
nate is a type of draft permit which fol-
lows the same procedures as any draft
permit prepared under § 124.6. In the
case of EPA-issued permits, a notice of
intent to terminate shall not be issued
if the Regional Administrator and the
permittee agree to termination in the
course of transferring permit respon-
sibility to an approved State under
§§ 123.24(b)(1) (NPDES), 145.24(b)(1)
(UIC), 271.8(b)(6) (RCRA), or 501.14(b)(1)
(Sludge).

(e) When EPA is the permitting au-
thority, all draft permits (including no-
tices of intent to terminate) prepared
under this section shall be based on the
administrative record as defined in
§ 124.9.

(f) (Applicable to State programs, see
§ 233.26 (404)). Any request by the per-
mittee for modification to an existing
404 permit (other than a request for a
minor modification as defined in
§ 233.16 (404)) shall be treated as a per-
mit application and shall be processed
in accordance with all requirements of
§ 124.3.

(g)(1) (Reserved for PSD Modification
Provisions).

(2) PSD permits may be terminated
only by rescission under § 52.21(w) or by
automatic expiration under § 52.21(r).
Applications for rescission shall be
precessed under § 52.21(w) and are not
subject to this part.

[48 FR 14264, Apr. 1, 1983, as amended at 53
FR 37934, Sept. 28, 1988; 54 FR 18785, May 2,
1989; 57 FR 60129, Dec. 18, 1992]

§ 124.6 Draft permits.
(a) (Applicable to State programs, see

§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).) Once an appli-
cation is complete, the Director shall
tentatively decide whether to prepare a
draft permit (except in the case of
State section 404 permits for which no
draft permit is required under § 233.39)
or to deny the application.

(b) If the Director tentatively decides
to deny the permit application, he or
she shall issue a notice of intent to
deny. A notice of intent to deny the
permit application is a type of draft
permit which follows the same proce-

dures as any draft permit prepared
under this section. See § 124.6(e). If the
Director’s final decision (§ 124.15) is
that the tentative decision to deny the
permit application was incorrect, he or
she shall withdraw the notice of intent
to deny and proceed to prepare a draft
permit under paragraph (d) of this sec-
tion.

(c) (Applicable to State programs, see
§§ 123.25 (NPDES) and 233.26 (404).) If the
Director tentatively decides to issue an
NPDES or 404 general permit, he or she
shall prepare a draft general permit
under paragraph (d) of this section.

(d) (Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).) If the Direc-
tor decides to prepare a draft permit,
he or she shall prepare a draft permit
that contains the following informa-
tion:

(1) All conditions under §§ 122.41 and
122.43 (NPDES), 144.51 and 144.42 (UIC,
233.7 and 233.8 (404, or 270.30 and 270.32
(RCRA) (except for PSD permits)));

(2) All compliance schedules under
§§ 122.47 (NPDES), 144.53 (UIC), 233.10
(404), or 270.33 (RCRA) (except for PSD
permits);

(3) All monitoring requirements
under §§ 122.48 (NPDES), 144.54 (UIC),
233.11 (404), or 270.31 (RCRA) (except for
PSD permits); and

(4) For:
(i) RCRA permits, standards for

treatment, storage, and/or disposal and
other permit conditions under § 270.30;

(ii) UIC permits, permit conditions
under § 144.52;

(iii) PSD permits, permit conditions
under 40 CFR § 52.21;

(iv) 404 permits, permit conditions
under §§ 233.7 and 233.8;

(v) NPDES permits, effluent limita-
tions, standards, prohibitions, stand-
ards for sewage sludge use or disposal,
and conditions under §§ 122.41, 122.42,
and 122.44, including when applicable
any conditions certified by a State
agency under § 124.55, and all variances
that are to be included under § 124.63.

(e) (Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).) All draft per-
mits prepared by EPA under this sec-
tion shall be accompanied by a state-
ment of basis (§ 124.7) or fact sheet
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(§ 124.8), and shall be based on the ad-
ministrative record (§ 124.9), publicly
noticed (§ 124.10) and made available for
public comment (§ 124.11). The Regional
Administrator shall give notice of op-
portunity for a public hearing (§ 124.12),
issue a final decision (§ 124.15) and re-
spond to comments (§ 124.17). For
RCRA, UIC or PSD permits, an appeal
may be taken under § 124.19 and, for
NPDES permits, an appeal may be
taken under § 124.74. Draft permits pre-
pared by a State shall be accompanied
by a fact sheet if required under § 124.8.

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 18785, May 2, 1989]

§ 124.7 Statement of basis.

EPA shall prepare a statement of
basis for every draft permit for which a
fact sheet under § 124.8 is not prepared.
The statement of basis shall briefly de-
scribe the derivation of the conditions
of the draft permit and the reasons for
them or, in the case of notices of intent
to deny or terminate, reasons support-
ing the tentative decision. The state-
ment of basis shall be sent to the appli-
cant and, on request, to any other per-
son.

§ 124.8 Fact sheet.

(Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).)

(a) A fact sheet shall be prepared for
every draft permit for a major HWM,
UIC, 404, or NPDES facility or activity,
for every Class I sludge management
facility, for every 404 and NPDES gen-
eral permit (§§ 237.37 and 122.28), for
every NPDES draft permit that incor-
porates a variance or requires an expla-
nation under § 124.56(b), for every draft
permit that includes a sewage sludge
land application plan under 40 CFR
501.15(a)(2)(ix), and for every draft per-
mit which the Director finds is the sub-
ject of wide-spread public interest or
raises major issues. The fact sheet
shall briefly set forth the principal
facts and the significant factual, legal,
methodological and policy questions
considered in preparing the draft per-
mit. The Director shall send this fact

sheet to the applicant and, on request,
to any other person.

(b) The fact sheet shall include, when
applicable:

(1) A brief description of the type of
facility or activity which is the subject
of the draft permit;

(2) The type and quantity of wastes,
fluids, or pollutants which are proposed
to be or are being treated, stored, dis-
posed of, injected, emitted, or dis-
charged.

(3) For a PSD permit, the degree of
increment consumption expected to re-
sult from operation of the facility or
activity.

(4) A brief summary of the basis for
the draft permit conditions including
references to applicable statutory or
regulatory provisions and appropriate
supporting references to the adminis-
trative record required by § 124.9 (for
EPA-issued permits);

(5) Reasons why any requested
variances or alternatives to required
standards do or do not appear justified;

(6) A description of the procedures for
reaching a final decision on the draft
permit including:

(i) The beginning and ending dates of
the comment period under § 124.10 and
the address where comments will be re-
ceived;

(ii) Procedures for requesting a hear-
ing and the nature of that hearing; and

(iii) Any other procedures by which
the public may participate in the final
decision.

(7) Name and telephone number of a
person to contact for additional infor-
mation.

(8) For NPDES permits, provisions
satisfying the requirements of § 124.56.

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 18786, May 2, 1989]

§ 124.9 Administrative record for draft
permits when EPA is the permitting
authority.

(a) The provisions of a draft permit
prepared by EPA under § 124.6 shall be
based on the administrative record de-
fined in this section.

(b) For preparing a draft permit
under § 124.6, the record shall consist
of:

(1) The application, if required, and
any supporting data furnished by the
applicant;
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(2) The draft permit or notice of in-
tent to deny the application or to ter-
minate the permit;

(3) The statement of basis (§ 124.7) or
fact sheet (§ 124.8);

(4) All documents cited in the state-
ment of basis or fact sheet; and

(5) Other documents contained in the
supporting file for the draft permit.

(6) For NPDES new source draft per-
mits only, any environmental assess-
ment, environmental impact statement
(EIS), finding of no significant impact,
or environmental information docu-
ment and any supplement to an EIS
that may have been prepared. NPDES
permits other than permits to new
sources as well as all RCRA, UIC and
PSD permits are not subject to the en-
vironmental impact statement provi-
sions of section 102(2)(C) of the Na-
tional Environmental Policy Act, 42
U.S.C. 4321.

(c) Material readily available at the
issuing Regional Office or published
material that is generally available,
and that is included in the administra-
tive record under paragraphs (b) and (c)
of this section, need not be physically
included with the rest of the record as
long as it is specifically referred to in
the statement of basis or the fact
sheet.

(d) This section applies to all draft
permits when public notice was given
after the effective date of these regula-
tions.

§ 124.10 Public notice of permit actions
and public comment period.

(a) Scope. (1) The Director shall give
public notice that the following actions
have occurred:

(i) A permit application has been ten-
tatively denied under § 124.6(b);

(ii) (Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). A draft per-
mit has been prepared under § 124.6(d);

(iii) (Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404) and 271.14 (RCRA)). A hearing has
been scheduled under § 124.12, subpart E
or subpart F;

(iv) An appeal has been granted under
§ 124.19(c);

(v) (Applicable to State programs, see
§ 233.26 (404)). A State section 404 appli-
cation has been received in cases when

no draft permit will be prepared (see
§ 233.39); or

(vi) An NPDES new source deter-
mination has been made under § 122.29.

(2) No public notice is required when
a request for permit modification, rev-
ocation and reissuance, or termination
is denied under § 124.5(b). Written no-
tice of that denial shall be given to the
requester and to the permittee.

(3) Public notices may describe more
than one permit or permit actions.

(b) Timing (applicable to State pro-
grams, see §§ 123.25 (NPDES), 145.11
(UIC), 233.26 (404, and 271.14 (RCRA)). (1)
Public notice of the preparation of a
draft permit (including a notice of in-
tent to deny a permit application) re-
quired under paragraph (a) of this sec-
tion shall allow at least 30 days for
public comment. For RCRA permits
only, public notice shall allow at least
45 days for public comment. For EPA-
issued permits, if the Regional Admin-
istrator determines under 40 CFR part
6, subpart F that an Environmental
Impact Statement (EIS) shall be pre-
pared for an NPDES new source, public
notice of the draft permit shall not be
given until after a draft EIS is issued.

(2) Public notice of a public hearing
shall be given at least 30 days before
the hearing. (Public notice of the hear-
ing may be given at the same time as
public notice of the draft permit and
the two notices may be combined.)

(c) Methods (applicable to State pro-
grams, see §§ 123.25 (NPDES), 145.11
(UIC), 233.26 (404), and 271.14 (RCRA)).
Public notice of activities described in
paragraph (a)(1) of this section shall be
given by the following methods:

(1) By mailing a copy of a notice to
the following persons (any person oth-
erwise entitled to receive notice under
this paragraph may waive his or her
rights to receive notice for any classes
and categories of permits);

(i) The applicant (except for NPDES
and 404 general permits when there is
no applicant);

(ii) Any other agency which the Di-
rector knows has issued or is required
to issue a RCRA, UIC, PSD (or other
permit under the Clean Air Act),
NPDES, 404, sludge management per-
mit, or ocean dumping permit under
the Marine Research Protection and
Sanctuaries Act for the same facility
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or activity (including EPA when the
draft permit is prepared by the State);

(iii) Federal and State agencies with
jurisdiction over fish, shellfish, and
wildlife resources and over coastal zone
management plans, the Advisory Coun-
cil on Historic Preservation, State His-
toric Preservation Officers, including
any affected States (Indian Tribes).
(For purposes of this paragraph, and in
the context of the Underground Injec-
tion Control Program only, the term
State includes Indian Tribes treated as
States.)

(iv) For NPDES and 404 permits only,
any State agency responsible for plan
development under CWA section
208(b)(2), 208(b)(4) or 303(e) and the U.S.
Army Corps of Engineers, the U.S. Fish
and Wildlife Service and the National
Marine Fisheries Service;

(v) For NPDES permits only, any
user identified in the permit applica-
tion of a privately owned treatment
works;

(vi) For 404 permits only, any reason-
ably ascertainable owner of property
adjacent to the regulated facility or
activity and the Regional Director of
the Federal Aviation Administration if
the discharge involves the construction
of structures which may affect aircraft
operations or for purposes associated
with seaplane operations;

(vii) For PSD permits only, affected
State and local air pollution control
agencies, the chief executives of the
city and county where the major sta-
tionary source or major modification
would be located, any comprehensive
regional land use planning agency and
any State, Federal Land Manager, or
Indian Governing Body whose lands
may be affected by emissions from the
regulated activity;

(viii) For Class I injection well UIC
permits only, state and local oil and
gas regulatory agencies and state agen-
cies regulating mineral exploration
and recovery;

(ix) Persons on a mailing list devel-
oped by:

(A) Including those who request in
writing to be on the list;

(B) Soliciting persons for ‘‘area lists’’
from participants in past permit pro-
ceedings in that area; and

(C) Notifying the public of the oppor-
tunity to be put on the mailing list

through periodic publication in the
public press and in such publications as
Regional and State funded newsletters,
environmental bulletins, or State law
journals. (The Director may update the
mailing list from time to time by re-
questing written indication of contin-
ued interest from those listed. The Di-
rector may delete from the list the
name of any person who fails to re-
spond to such a request.)

(x)(A) To any unit of local govern-
ment having jurisdiction over the area
where the facility is proposed to be lo-
cated; and (B) to each State agency
having any authority under State law
with respect to the construction or op-
eration of such facility.

(2)(i) For major permits, NPDES and
404 general permits, and permits that
include sewage sludge land application
plans under 40 CFR 501.15(a)(2)(ix), pub-
lication of a notice in a daily or weekly
newspaper within the area affected by
the facility or activity; and for EPA-
issued NPDES general permits, in the
FEDERAL REGISTER;

NOTE: The Director is encouraged to pro-
vide as much notice as possible of the
NPDES or Section 404 draft general permit
to the facilities or activities to be covered by
the general permit.

(ii) For all RCRA permits, publica-
tion of a notice in a daily or weekly
major local newspaper of general cir-
culation and broadcast over local radio
stations.

(3) When the program is being admin-
istered by an approved State, in a man-
ner constituting legal notice to the
public under State law; and

(4) Any other method reasonably cal-
culated to give actual notice of the ac-
tion in question to the persons poten-
tially affected by it, including press re-
leases or any other forum or medium
to elicit public participation.

(d) Contents (applicable to State pro-
grams, see §§ 123.25 (NPDES), 145.11
(UIC), 233.26 (404), and 271.14 (RCRA))—
(1) All public notices. All public notices
issued under this part shall contain the
following minimum information:

(i) Name and address of the office
processing the permit action for which
notice is being given;
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(ii) Name and address of the permit-
tee or permit applicant and, if dif-
ferent, of the facility or activity regu-
lated by the permit, except in the case
of NPDES and 404 draft general permits
under §§ 122.28 and 233.37;

(iii) A brief description of the busi-
ness conducted at the facility or activ-
ity described in the permit application
or the draft permit, for NPDES or 404
general permits when there is no appli-
cation.

(iv) Name, address and telephone
number of a person from whom inter-
ested persons may obtain further infor-
mation, including copies of the draft
permit or draft general permit, as the
case may be, statement of basis or fact
sheet, and the application; and

(v) A brief description of the com-
ment procedures required by §§ 124.11
and 124.12 and the time and place of
any hearing that will be held, including
a statement of procedures to request a
hearing (unless a hearing has already
been scheduled) and other procedures
by which the public may participate in
the final permit decision.

(vi) For EPA-issued permits, the lo-
cation of the administrative record re-
quired by § 124.9, the times at which the
record will be open for public inspec-
tion, and a statement that all data sub-
mitted by the applicant is available as
part of the administrative record.

(vii) For NPDES permits only (in-
cluding those for ‘‘sludge-only facili-
ties’’), a general description of the lo-
cation of each existing or proposed dis-
charge point and the name of the re-
ceiving water and the sludge use and
disposal practice(s) and the location of
each sludge treatment works treating
domestic sewage and use or disposal
sites known at the time of permit ap-
plication. For draft general permits,
this requirement will be satisfied by a
map or description of the permit area.
For draft general permits, this require-
ment will be satisfied by a map or de-
scription of the permit area. For EPA-
issued NPDES permits only, if the dis-
charge is from a new source, a state-
ment as to whether an environmental
impact statement will be or has been
prepared.

(viii) For 404 permits only,
(A) The purpose of the proposed ac-

tivity (including, in the case of fill ma-

terial, activities intended to be con-
ducted on the fill), a description of the
type, composition, and quantity of ma-
terials to be discharged and means of
conveyance; and any proposed condi-
tions and limitations on the discharge;

(B) The name and water quality
standards classification, if applicable,
of the receiving waters into which the
discharge is proposed, and a general de-
scription of the site of each proposed
discharge and the portions of the site
and the discharges which are within
State regulated waters;

(C) A description of the anticipated
environmental effects of activities con-
ducted under the permit;

(D) References to applicable statu-
tory or regulatory authority; and

(E) Any other available information
which may assist the public in evaluat-
ing the likely impact of the proposed
activity upon the integrity of the re-
ceiving water.

(ix) Any additional information con-
sidered necessary or proper.

(2) Public notices for hearings. In addi-
tion to the general public notice de-
scribed in paragraph (d)(1) of this sec-
tion, the public notice of a hearing
under § 124.12, subpart E, or subpart F
shall contain the following informa-
tion:

(i) Reference to the date of previous
public notices relating to the permit;

(ii) Date, time, and place of the hear-
ing;

(iii) A brief description of the nature
and purpose of the hearing, including
the applicable rules and procedures;
and

(iv) For 404 permits only, a summary
of major issues raised to date during
the public comment period.

(e) (Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). In addition to
the general public notice described in
paragraph (d)(1) of this section, all per-
sons identified in paragraphs (c)(1) (i),
(ii), (iii), and (iv) of this section shall
be mailed a copy of the fact sheet or
statement of basis (for EPA-issued per-
mits), the permit application (if any)
and the draft permit (if any).

[48 FR 14264, Apr. 1, 1983; 48 FR 30115, June 30,
1983, as amended at 53 FR 28147, July 26, 1988;
53 FR 37410, Sept. 26, 1988; 54 FR 258, Jan. 4,
1989; 54 FR 18786, May 2, 1989]
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§ 124.11 Public comments and requests
for public hearings.

(Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA)). During the
public comment period provided under
§ 124.10, any interested person may sub-
mit written comments on the draft per-
mit or the permit application for 404
permits when no draft permit is re-
quired (see § 233.39) and may request a
public hearing, if no hearing has al-
ready been scheduled. A request for a
public hearing shall be in writing and
shall state the nature of the issues pro-
posed to be raised in the hearing. All
comments shall be considered in mak-
ing the final decision and shall be an-
swered as provided in § 124.17.

§ 124.12 Public hearings.
(a) (Applicable to State programs, see

§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).) (1) The Direc-
tor shall hold a public hearing when-
ever he or she finds, on the basis of re-
quests, a significant degree of public
interest in a draft permit(s);

(2) The Director may also hold a pub-
lic hearing at his or her discretion,
whenever, for instance, such a hearing
might clarify one or more issues in-
volved in the permit decision;

(3) For RCRA permits only, (i) the
Director shall hold a public hearing
whenever he or she receives written no-
tice of opposition to a draft permit and
a request for a hearing within 45 days
of public notice under § 124.10(b)(1); (ii)
whenever possible the Director shall
schedule a hearing under this section
at a location convenient to the nearest
population center to the proposed facil-
ity;

(4) Public notice of the hearing shall
be given as specified in § 124.10.

(b) Whenever a public hearing will be
held and EPA is the permitting author-
ity, the Regional Administrator shall
designate a Presiding Officer for the
hearing who shall be responsible for its
scheduling and orderly conduct.

(c) Any person may submit oral or
written statements and data concern-
ing the draft permit. Reasonable limits
may be set upon the time allowed for
oral statements, and the submission of
statements in writing may be required.
The public comment period under

§ 124.10 shall automatically be extended
to the close of any public hearing
under this section. The hearing officer
may also extend the comment period
by so stating at the hearing.

(d) A tape recording or written tran-
script of the hearing shall be made
available to the public.

(e)(1) At his or her discretion, the Re-
gional Administrator may specify that
RCRA or UIC permits be processed
under the procedures in subpart F.

(2) For initial RCRA permits for ex-
isting HWM facilities, the Regional Ad-
ministrator shall have the discretion
to provide a hearing under the proce-
dures in subpart F. The permit appli-
cant may request such a hearing pursu-
ant to § 124.114 no one or more issues, if
the applicant explains in his request
why he or she believes those issues:

(i) Are genuine issues to material
fact; and (ii) determine the outcome of
one or more contested permit condi-
tions identified as such in the appli-
cant’s request, that would require ex-
tensive changes to the facility (‘‘con-
tested major permit conditions’’). If
the Regional Administrator decides to
deny the request, he or she shall send
to the applicant a brief written state-
ment of his or her reasons for conclud-
ing that no such determinative issues
have been presented for resolution in
such a hearing.

[48 FR 14264, Apr. 1, 1983, as amended at 49
FR 17718, Apr. 24, 1984; 50 FR 6941, Feb. 19,
1985; 54 FR 258, Jan. 4, 1989]

§ 124.13 Obligation to raise issues and
provide information during the
public comment period.

All persons, including applicants,
who believe any condition of a draft
permit is inappropriate or that the Di-
rector’s tentative decision to deny an
application, terminate a permit, or
prepare a draft permit is inappropriate,
must raise all reasonably ascertainable
issues and submit all reasonably avail-
able arguments supporting their posi-
tion by the close of the public com-
ment period (including any public
hearing) under § 124.10. Any supporting
materials which are submitted shall be
included in full and may not be incor-
porated by reference, unless they are
already part of the administrative
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record in the same proceeding, or con-
sist of State or Federal statutes and
regulations, EPA documents of general
applicability, or other generally avail-
able reference materials. Commenters
shall make supporting materials not
already included in the administrative
record available to EPA as directed by
the Regional Administrator. (A com-
ment period longer than 30 days may
be necessary to give commenters a rea-
sonable opportunity to comply with
the requirements of this section. Addi-
tional time shall be granted under
§ 124.10 to the extent that a commenter
who requests additional time dem-
onstrates the need for such time.)

[49 FR 38051, Sept. 26, 1984]

§ 124.14 Reopening of the public com-
ment period.

(a)(1) The Regional Administrator
may order the public comment period
reopened if the procedures of this para-
graph could expedite the decision-
making process. When the public com-
ment period is reopened under this
paragraph, all persons, including appli-
cants, who believe any condition of a
draft permit is inappropriate or that
the Regional Administrator’s tentative
decision to deny an application, termi-
nate a permit, or prepare a draft per-
mit is inappropriate, must submit all
reasonably available factual grounds
supporting their position, including all
supporting material, by a date, not less
than sixty days after public notice
under paragraph (a)(2) of this section,
set by the Regional Administrator.
Thereafter, any person may file a writ-
ten response to the material filed by
any other person, by a date, not less
than twenty days after the date set for
filing of the material, set by the Re-
gional Administrator.

(2) Public notice of any comment pe-
riod under this paragraph shall identify
the issues to which the requirements of
§ 124.14(a) shall apply.

(3) On his own motion or on the re-
quest of any person, the Regional Ad-
ministrator may direct that the re-
quirements of paragraph (a)(1) of this
section shall apply during the initial
comment period where it reasonably
appears that issuance of the permit
will be contested and that applying the
requirements of paragraph (a)(1) of this

section will substantially expedite the
decisionmaking process. The notice of
the draft permit shall state whenever
this has been done.

(4) A comment period of longer than
60 days will often be necessary in com-
plicated proceedings to give com-
menters a reasonable opportunity to
comply with the requirements of this
section. Commenters may request
longer comment periods and they shall
be granted under § 124.10 to the extent
they appear necessary.

(b) If any data information or argu-
ments submitted during the public
comment period, including information
or arguments required under § 124.13,
appear to raise substantial new ques-
tions concerning a permit, the Re-
gional Administrator may take one or
more of the following actions:

(1) Prepare a new draft permit, appro-
priately modified, under § 124.6;

(2) Prepare a revised statement of
basis under § 124.7, a fact sheet or re-
vised fact sheet under § 124.8 and reopen
the comment period under § 124.14; or

(3) Reopen or extend the comment pe-
riod under § 124.10 to give interested
persons an opportunity to comment on
the information or arguments submit-
ted.

(c) Comments filed during the re-
opened comment period shall be lim-
ited to the substantial new questions
that caused its reopening. The public
notice under § 124.10 shall define the
scope of the reopening.

(d) For RCRA, UIC, or NPDES per-
mits, the Regional Administrator may
also, in the circumstances described
above, elect to hold further proceedings
under subpart F. This decision may be
combined with any of the actions enu-
merated in paragraph (b) of this sec-
tion.

(e) Public notice of any of the above
actions shall be issued under § 124.10.

[48 FR 14264, Apr. 1, 1983, as amended at 49
FR 38051, Sept. 26, 1984]

§ 124.15 Issuance and effective date of
permit.

(a) After the close of the public com-
ment period under § 124.10 on a draft
permit, the Regional Administrator
shall issue a final permit decision (or a
decision to deny a permit for the active
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life of a RCRA hazardous waste man-
agement facility or unit under § 270.29).
The Regional Administrator shall no-
tify the applicant and each person who
has submitted written comments or re-
quested notice of the final permit deci-
sion. This notice shall include ref-
erence to the procedures for appealing
a decision on a RCRA, UIC, or PSD per-
mit or for contesting a decision on an
NPDES permit or a decision to termi-
nate a RCRA permit. For the purposes
of this section, a final permit decision
means a final decision to issue, deny,
modify, revoke and reissue, or termi-
nate a permit.

(b) A final permit decision (or a deci-
sion to deny a permit for the active life
of a RCRA hazardous waste manage-
ment facility or unit under § 270.29)
shall become effective 30 days after the
service of notice of the decision unless:

(1) A later effective date is specified
in the decision; or

(2) Review is requested under § 124.19
(RCRA, UIC, and PSD permits) or an
evidentiary hearing is requested under
§ 124.74 (NPDES permit and RCRA per-
mit terminations); or

(3) No comments requested a change
in the draft permit, in which case the
permit shall become effective imme-
diately upon issuance.

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 9607, Mar. 7, 1989]

§ 124.16 Stays of contested permit con-
ditions.

(a) Stays. (1) If a request for review of
a RCRA or UIC permit under § 124.19 or
an NPDES permit under § 124.74 or
§ 124.114 is granted or if conditions of a
RCRA or UIC permit are consolidated
for reconsideration in an evidentiary
hearing on an NPDES permit under
§§ 124.74, 124.82 or 124.114, the effect of
the contested permit conditions shall
be stayed and shall not be subject to
judicial review pending final agency
action. (No stay of a PSD permit is
available under this section.) If the
permit involves a new facility or new
injection well, new source, new dis-
charger or a recommencing discharger,
the applicant shall be without a permit
for the proposed new facility, injection
well, source or discharger pending final
agency action. See also § 124.60.

(2) Uncontested conditions which are
not severable from those contested
shall be stayed together with the con-
tested conditions. Stayed provisions of
permits for existing facilities, injection
wells, and sources shall be identified by
the Regional Administrator. All other
provisions of the permit for the exist-
ing facility, injection well, or source
shall remain fully effective and en-
forceable.

(b) Stays based on cross effects. (1) A
stay may be granted based on the
grounds that an appeal to the Adminis-
trator under § 124.19 of one permit may
result in changes to another EPA-
issued permit only when each of the
permits involved has been appealed to
the Administrator and he or she has
accepted each appeal.

(2) No stay of an EPA-issued RCRA,
UIC, or NPDES permit shall be granted
based on the staying of any State-
issued permit except at the discretion
of the Regional Administrator and only
upon written request from the State
Director.

(c) Any facility or activity holding
an existing permit must:

(1) Comply with the conditions of
that permit during any modification or
revocation and reissuance proceeding
under § 124.5; and

(2) To the extent conditions of any
new permit are stayed under this sec-
tion, comply with the conditions of the
existing permit which correspond to
the stayed conditions, unless compli-
ance with the existing conditions
would be technologically incompatible
with compliance with other conditions
of the new permit which have not been
stayed.

§ 124.17 Response to comments.

(a) (Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).) At the time
that any final permit decision is issued
under § 124.15, the Director shall issue a
response to comments. States are only
required to issue a response to com-
ments when a final permit is issued.
This response shall:

(1) Specify which provisions, if any,
of the draft permit have been changed
in the final permit decision, and the
reasons for the change; and
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(2) Briefly describe and respond to all
significant comments on the draft per-
mit or the permit application (for sec-
tion 404 permits only) raised during the
public comment period, or during any
hearing.

(b) For EPA-issued permits, any doc-
uments cited in the response to com-
ments shall be included in the adminis-
trative record for the final permit deci-
sion as defined in § 124.18. If new points
are raised or new material supplied
during the public comment period,
EPA may document its response to
those matters by adding new materials
to the administrative record.

(c) (Applicable to State programs, see
§§ 123.25 (NPDES), 145.11 (UIC), 233.26
(404), and 271.14 (RCRA).) The response
to comments shall be available to the
public.

§ 124.18 Administrative record for
final permit when EPA is the per-
mitting authority.

(a) The Regional Administrator shall
base final permit decisions under
§ 124.15 on the administrative record de-
fined in this section.

(b) The administrative record for any
final permit shall consist of the admin-
istrative record for the draft permit
and:

(1) All comments received during the
public comment period provided under
§ 124.10 (including any extension or re-
opening under § 124.14);

(2) The tape or transcript of any
hearing(s) held under § 124.12;

(3) Any written materials submitted
at such a hearing;

(4) The response to comments re-
quired by § 124.17 and any new material
placed in the record under that section;

(5) For NPDES new source permits
only, final environmental impact
statement and any supplement to the
final EIS;

(6) Other documents contained in the
supporting file for the permit; and

(7) The final permit.
(c) The additional documents re-

quired under paragraph (b) of this sec-
tion should be added to the record as
soon as possible after their receipt or
publication by the Agency. The record
shall be complete on the date the final
permit is issued.

(d) This section applies to all final
RCRA, UIC, PSD, and NPDES permits
when the draft permit was subject to
the administrative record require-
ments of § 124.9 and to all NPDES per-
mits when the draft permit was in-
cluded in a public notice after October
12, 1979.

(e) Material readily available at the
issuing Regional Office, or published
materials which are generally avail-
able and which are included in the ad-
ministrative record under the stand-
ards of this section or of § 124.17 (‘‘Re-
sponse to comments’’), need not be
physically included in the same file as
the rest of the record as long as it is
specifically referred to in the state-
ment of basis or fact sheet or in the re-
sponse to comments.

§ 124.19 Appeal of RCRA, UIC, and
PSD permits.

(a) Within 30 days after a RCRA, UIC,
or PSD final permit decision (or a deci-
sion under § 270.29 to deny a permit for
the active life of a RCRA hazardous
waste management facility or unit) has
been issued under § 124.15, any person
who filed comments on that draft per-
mit or participated in the public hear-
ing may petition the Environmental
Appeals Board to review any condition
of the permit decision. Any person who
failed to file comments or failed to par-
ticipate in the public hearing on the
draft permit may petition for adminis-
trative review only to the extent of the
changes from the draft to the final per-
mit decision. The 30-day period within
which a person may request review
under this section begins with the serv-
ice of notice of the Regional Adminis-
trator’s action unless a later date is
specified in that notice. The petition
shall include a statement of the rea-
sons supporting that review, including
a demonstration that any issues being
raised were raised during the public
comment period (including any public
hearing) to the extent required by
these regulations and when appro-
priate, a showing that the condition in
question is based on:

(1) A finding of fact or conclusion of
law which is clearly erroneous, or

(2) An exercise of discretion or an im-
portant policy consideration which the
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Environmental Appeals Board should,
in its discretion, review.

(b) The Environmental Appeals Board
may also decide on its initiative to re-
view any condition of any RCRA, UIC,
or PSD permit issued under this part.
The Environmental Appeals Board
must act under this paragraph within
30 days of the service date of notice of
the Regional Administrator’s action.

(c) Within a reasonable time follow-
ing the filing of the petition for review,
the Environmental Appeals Board shall
issue an order granting or denying the
petition for review. To the extent re-
view is denied, the conditions of the
final permit decision become final
agency action. Public notice of any
grant of review by the Environmental
Appeals Board under paragraph (a) or
(b) of this section shall be given as pro-
vided in § 124.10. Public notice shall set
forth a briefing schedule for the appeal
and shall state that any interested per-
son may file an amicus brief. Notice of
denial of review shall be sent only to
the person(s) requesting review.

(d) The Environmental Appeals Board
may defer consideration of an appeal of
a RCRA or UIC permit under this sec-
tion until the completion of formal
proceedings under subpart E or F relat-
ing to an NPDES permit issued to the
same facility or activity upon conclud-
ing that:

(1) The NPDES permit is likely to
raise issues relevant to a decision of
the RCRA or UIC appeals;

(2) The NPDES permit is likely to be
appealed; and

(3) Either: (i) The interests of both
the facility or activity and the public
are not likely to be materially ad-
versely affected by the deferral; or

(ii) Any adverse effect is outweighed
by the benefits likely to result from a
consolidated decision on appeal.

(e) A petition to the Environmental
Appeals Board under paragraph (a) of
this section is, under 5 U.S.C. 704, a
prerequisite to the seeking of judicial
review of the final agency action.

(f)(1) For purposes of judicial review
under the appropriate Act, final agency
action occurs when a final RCRA, UIC,
or PSD permit is issued or denied by
EPA and agency review procedures are
exhausted. A final permit decision

shall be issued by the Regional Admin-
istrator:

(i) When the Environmental Appeals
Board issues notice to the parties that
review has been denied;

(ii) When the Environmental Appeals
Board issues a decision on the merits of
the appeal and the decision does not in-
clude a remand of the proceedings; or

(iii) Upon the completion of remand
proceedings if the proceedings are re-
manded, unless the Environmental Ap-
peals Board’s remand order specifically
provides that appeal of the remand de-
cision will be required to exhaust ad-
ministrative remedies.

(2) Notice of any final agency action
regarding a PSD permit shall promptly
be published in the FEDERAL REGISTER.

(g) Motions to reconsider a final
order shall be filed within ten (10) days
after service of the final order. Every
such motion must set forth the mat-
ters claimed to have been erroneously
decided and the nature of the alleged
errors. Motions for reconsideration
under this provision shall be directed
to, and decided by, the Environmental
Appeals Board. Motions for reconsider-
ation directed to the administrator,
rather than to the Environmental Ap-
peals Board, will not be considered, ex-
cept in cases that the Environmental
Appeals Board has referred to the Ad-
ministrator pursuant to § 124.2 and in
which the Administrator has issued the
final order. A motion for reconsider-
ation shall not stay the effective date
of the final order unless specifically so
ordered by the Environmental Appeals
Board.

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 9607, Mar. 7, 1989; 57 FR 5335, Feb. 13, 1992]

§ 124.20 Computation of time.

(a) Any time period scheduled to
begin on the occurrence of an act or
event shall begin on the day after the
act or event.

(b) Any time period scheduled to
begin before the occurrence of an act or
event shall be computed so that the pe-
riod ends on the day before the act or
event.

(c) If the final day of any time period
falls on a weekend or legal holiday, the
time period shall be extended to the
next working day.
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(d) Whenever a party or interested
person has the right or is required to
act within a prescribed period after the
service of notice or other paper upon
him or her by mail, 3 days shall be
added to the prescribed time.

§ 124.21 Effective date of part 124.
(a) Except for paragraphs (b) and (c)

of this section, part 124 will become ef-
fective July 18, 1980. Because this effec-
tive date will precede the processing of
any RCRA or UIC permits, part 124 will
apply in its entirety to all RCRA and
UIC permits.

(b) All provisions of part 124 pertain-
ing to the RCRA program will become
effective on November 19, 1980.

(c) All provisions of part 124 pertain-
ing to the UIC program will become ef-
fective July 18, 1980, but shall not be
implemented until the effective date of
40 CFR part 146.

(d) This part does not significantly
change the way in which NPDES per-
mits are processed. Since October 12,
1979, NPDES permits have been the
subject to almost identical require-
ments in the revised NPDES regula-
tions which were promulgated on June
7, 1979. See 44 FR 32948. To the extent
this part changes the revised NPDES
permit regulations, those changes will
take effect as to all permit proceedings
in progress on July 3, 1980.

(e) This part also does not signifi-
cantly change the way in which PSD
permits are processed. For the most
part, these regulations will also apply
to PSD proceedings in progress on July
18, 1980. However, because it would be
disruptive to require retroactively a
formal administrative record for PSD
permits issued without one, §§ 124.9 and
124.18 will apply to PSD permits for
which draft permits were prepared
after the effective date of these regula-
tions.

Subpart B—Specific Procedures
Applicable to RCRA Permits

SOURCE: 60 FR 63431, Dec. 11, 1995, unless
otherwise noted.

§ 124.31 Pre-application public meet-
ing and notice.

(a) Applicability. The requirements of
this section shall apply to all RCRA

part B applications seeking initial per-
mits for hazardous waste management
units over which EPA has permit
issuance authority. The requirements
of this section shall also apply to
RCRA part B applications seeking re-
newal of permits for such units, where
the renewal application is proposing a
significant change in facility oper-
ations. For the purposes of this sec-
tion, a ‘‘significant change’’ is any
change that would qualify as a class 3
permit modification under 40 CFR
270.42. For the purposes of this section
only, ‘‘hazardous waste management
units over which EPA has permit
issuance authority’’ refers to hazard-
ous waste management units for which
the State where the units are located
has not been authorized to issue RCRA
permits pursuant to 40 CFR part 271.
The requirements of this section do not
apply to permit modifications under 40
CFR 270.42 or to applications that are
submitted for the sole purpose of con-
ducting post-closure activities or post-
closure activities and corrective action
at a facility.

(b) Prior to the submission of a part
B RCRA permit application for a facil-
ity, the applicant must hold at least
one meeting with the public in order to
solicit questions from the community
and inform the community of proposed
hazardous waste management activi-
ties. The applicant shall post a sign-in
sheet or otherwise provide a voluntary
opportunity for attendees to provide
their names and addresses.

(c) The applicant shall submit a sum-
mary of the meeting, along with the
list of attendees and their addresses de-
veloped under paragraph (b) of this sec-
tion, and copies of any written com-
ments or materials submitted at the
meeting, to the permitting agency as a
part of the part B application, in ac-
cordance with 40 CFR 270.14(b).

(d) The applicant must provide public
notice of the pre-application meeting
at least 30 days prior to the meeting.
The applicant must maintain, and pro-
vide to the permitting agency upon re-
quest, documentation of the notice.

(1) The applicant shall provide public
notice in all of the following forms:

(i) A newspaper advertisement. The ap-
plicant shall publish a notice, fulfilling
the requirements in paragraph (d)(2) of
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this section, in a newspaper of general
circulation in the county or equivalent
jurisdiction that hosts the proposed lo-
cation of the facility. In addition, the
Director shall instruct the applicant to
publish the notice in newspapers of
general circulation in adjacent coun-
ties or equivalent jurisdictions, where
the Director determines that such pub-
lication is necessary to inform the af-
fected public. The notice must be pub-
lished as a display advertisement.

(ii) A visible and accessible sign. The
applicant shall post a notice on a clear-
ly marked sign at or near the facility,
fulfilling the requirements in para-
graph (d)(2) of this section. If the appli-
cant places the sign on the facility
property, then the sign must be large
enough to be readable from the nearest
point where the public would pass by
the site.

(iii) A broadcast media announcement.
The applicant shall broadcast a notice,
fulfilling the requirements in para-
graph (d)(2) of this section, at least
once on at least one local radio station
or television station. The applicant
may employ another medium with
prior approval of the Director.

(iv) A notice to the permitting agency.
The applicant shall send a copy of the
newspaper notice to the permitting
agency and to the appropriate units of
State and local government, in accord-
ance with § 124.10(c)(1)(x).

(2) The notices required under para-
graph (d)(1) of this section must in-
clude:

(i) The date, time, and location of the
meeting;

(ii) A brief description of the purpose
of the meeting;

(iii) A brief description of the facility
and proposed operations, including the
address or a map (e.g., a sketched or
copied street map) of the facility loca-
tion;

(iv) A statement encouraging people
to contact the facility at least 72 hours
before the meeting if they need special
access to participate in the meeting;
and

(v) The name, address, and telephone
number of a contact person for the ap-
plicant.

§ 124.32 Public notice requirements at
the application stage.

(a) Applicability. The requirements of
this section shall apply to all RCRA
part B applications seeking initial per-
mits for hazardous waste management
units over which EPA has permit
issuance authority. The requirements
of this section shall also apply to
RCRA part B applications seeking re-
newal of permits for such units under
40 CFR 270.51. For the purposes of this
section only, ‘‘hazardous waste man-
agement units over which EPA has per-
mit issuance authority’’ refers to haz-
ardous waste management units for
which the State where the units are lo-
cated has not been authorized to issue
RCRA permits pursuant to 40 CFR part
271. The requirements of this section do
not apply to permit modifications
under 40 CFR 270.42 or permit applica-
tions submitted for the sole purpose of
conducting post-closure activities or
post-closure activities and corrective
action at a facility.

(b) Notification at application sub-
mittal.

(1) The Director shall provide public
notice as set forth in § 124.10(c)(1)(ix),
and notice to appropriate units of
State and local government as set
forth in § 124.10(c)(1)(x), that a part B
permit application has been submitted
to the Agency and is available for re-
view.

(2) The notice shall be published
within a reasonable period of time
after the application is received by the
Director. The notice must include:

(i) The name and telephone number
of the applicant’s contact person;

(ii) The name and telephone number
of the permitting agency’s contact of-
fice, and a mailing address to which in-
formation, opinions, and inquiries may
be directed throughout the permit re-
view process;

(iii) An address to which people can
write in order to be put on the facility
mailing list;

(iv) The location where copies of the
permit application and any supporting
documents can be viewed and copied;

(v) A brief description of the facility
and proposed operations, including the
address or a map (e.g., a sketched or
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copied street map) of the facility loca-
tion on the front page of the notice;
and

(vi) The date that the application
was submitted.

(c) Concurrent with the notice re-
quired under § 124.32(b) of this subpart,
the Director must place the permit ap-
plication and any supporting docu-
ments in a location accessible to the
public in the vicinity of the facility or
at the permitting agency’s office.

§ 124.33 Information repository.
(a) Applicability. The requirements of

this section apply to all applications
seeking RCRA permits for hazardous
waste management units over which
EPA has permit issuance authority.
For the purposes of this section only,
‘‘hazardous waste management units
over which EPA has permit issuance
authority’’ refers to hazardous waste
management units for which the State
where the units are located has not
been authorized to issue RCRA permits
pursuant to 40 CFR part 271.

(b) The Director may assess the need,
on a case-by-case basis, for an informa-
tion repository. When assessing the
need for an information repository, the
Director shall consider a variety of fac-
tors, including: the level of public in-
terest; the type of facility; the pres-
ence of an existing repository; and the
proximity to the nearest copy of the
administrative record. If the Director
determines, at any time after submit-
tal of a permit application, that there
is a need for a repository, then the Di-
rector shall notify the facility that it
must establish and maintain an infor-
mation repository. (See 40 CFR
270.30(m) for similar provisions relating
to the information repository during
the life of a permit).

(c) The information repository shall
contain all documents, reports, data,
and information deemed necessary by
the Director to fulfill the purposes for
which the repository is established.
The Director shall have the discretion
to limit the contents of the repository.

(d) The information repository shall
be located and maintained at a site
chosen by the facility. If the Director
finds the site unsuitable for the pur-
poses and persons for which it was es-
tablished, due to problems with the lo-

cation, hours of availability, access, or
other relevant considerations, then the
Director shall specify a more appro-
priate site.

(e) The Director shall specify require-
ments for informing the public about
the information repository. At a mini-
mum, the Director shall require the fa-
cility to provide a written notice about
the information repository to all indi-
viduals on the facility mailing list.

(f) The facility owner/operator shall
be responsible for maintaining and up-
dating the repository with appropriate
information throughout a time period
specified by the Director. The Director
may close the repository at his or her
discretion, based on the factors in
paragraph (b) of this section.

Subpart C—Specific Procedures
Applicable to PSD Permits

§ 124.41 Definitions applicable to PSD
permits.

Whenever PSD permits are processed
under this part, the following terms
shall have the following meanings:

Administrator, EPA, and Regional Ad-
ministrator shall have the meanings set
forth in § 124.2, except when EPA has
delegated authority to administer
those regulations to another agency
under the applicable subsection of 40
CFR 52.21, the term EPA shall mean
the delegate agency and the term Re-
gional Administrator shall mean the
chief administrative officer of the dele-
gate agency.

Application means an application for
a PSD permit.

Appropriate Act and Regulations
means the Clean Air Act and applicable
regulations promulgated under it.

Approved program means a State im-
plementation plan providing for
issuance of PSD permits which has
been approved by EPA under the Clean
Air Act and 40 CFR part 51. An ap-
proved State is one administering an ap-
proved program. State Director as used in
§ 124.4 means the person(s) responsible
for issuing PSD permits under an ap-
proved program, or that person’s dele-
gated representative.

Construction has the meaning given in
40 CFR 52.21.

Director means the Regional Adminis-
trator.

VerDate 10<AUG>98 01:40 Aug 12, 1998 Jkt 179153 PO 00000 Frm 00751 Fmt 8010 Sfmt 8010 Y:\SGML\179153T.XXX 179153T PsN: 179153T



756

40 CFR Ch. I (7–1–98 Edition)§ 124.42

Draft permit shall have the meaning
set forth in § 124.2.

Facility or activity means a major PSD
stationary source or major PSD modifica-
tion.

Federal Land Manager has the mean-
ing given in 40 CFR 52.21.

Indian Governing Body has the mean-
ing given in 40 CFR 52.21.

Major PSD modification means a major
modification as defined in 40 CFR 52.21.

Major PSD stationary source means a
major stationary source as defined in 40
CFR 52.21(b)(1).

Owner or operator means the owner or
operator of any facility or activity sub-
ject to regulation under 40 CFR 52.21 or
by an approved State.

Permit or PSD permit means a permit
issued under 40 CFR 52.21 or by an ap-
proved State.

Person includes an individual, cor-
poration, partnership, association,
State, municipality, political subdivi-
sion of a State, and any agency, de-
partment, or instrumentality of the
United States and any officer, agent or
employee thereof.

Regulated activity or activity subject to
regulation means a major PSD stationary
source or major PSD modification.

Site means the land or water area
upon which a major PSD stationary
source or major PSD modification is
physically located or conducted, in-
cluding but not limited to adjacent
land used for utility systems; as repair,
storage, shipping or processing areas;
or otherwise in connection with the
major PSD stationary source or major
PSD modification.

State means a State, the District of
Columbia, the Commonwealth of Puer-
to Rico, the Virgin Islands, Guam, and
American Samoa and includes the
Commonwealth of the Northern Mari-
ana Islands.

§ 124.42 Additional procedures for PSD
permits affecting Class I areas.

(a) The Regional Administrator shall
provide notice of any permit applica-
tion for a proposed major PSD station-
ary source or major PSD modification
the emissions from which would affect
a Class I area to the Federal Land Man-
ager, and the Federal official charged
with direct responsibility for manage-
ment of any lands within such area.

The Regional Administrator shall pro-
vide such notice promptly after receiv-
ing the application.

(b) Any demonstration which the
Federal Land Manager wishes to
present under 40 CFR 52.21(q)(3), and
any variances sought by an owner or
operator under § 52.21(q)(4) shall be sub-
mitted in writing, together with any
necessary supporting analysis, by the
end of the public comment period
under § 124.10 or § 124.118. (40 CFR
52.21(q)(3) provides for denial of a PSD
permit to a facility or activity when
the Federal Land Manager dem-
onstrates that its emissions would ad-
versely affect a Class I area even
though the applicable increments
would not be exceeded. 40 CFR
52.21(q)(4) conversely authorizes EPA,
with the concurrence of the Federal
Land Manager and State responsible,
to grant certain variances from the
otherwise applicable emission limita-
tions to a facility or activity whose
emissions would affect a Class I area.)

(c) Variances authorized by 40 CFR
52.21 (q)(5) through (q)(7) shall be han-
dled as specified in those paragraphs
and shall not be subject to this part.
Upon receiving appropriate documenta-
tion of a variance properly granted
under any of these provisions, the Re-
gional Administrator shall enter the
variance in the administrative record.
Any decisions later made in proceed-
ings under this part concerning that
permit shall be consistent with the
conditions of that variance.

Subpart D—Specific Procedures
Applicable to NPDES Permits

§ 124.51 Purpose and scope.
(a) This subpart sets forth additional

requirements and procedures for deci-
sionmaking for the NPDES program.

(b) Decisions on NPDES variance re-
quests ordinarily will be made during
the permit issuance process. Variances
and other changes in permit conditions
ordinarily will be decided through the
same notice-and-comment and hearing
procedures as the basic permit.

(c) As stated in 40 CFR 131.4, an In-
dian Tribe that meets the statutory
criteria which authorize EPA to treat
the Tribe in a manner similar to that
in which it treats a State for purposes
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of the Water Quality Standards pro-
gram is likewise qualified for such
treatment for purposes of State certifi-
cation of water quality standards pur-
suant to section 401(a)(1) of the Act and
subpart D of this part.

[48 FR 14264, Apr. 1, 1983, as amended at 58
FR 67983, Dec. 22, 1993; 59 FR 64343, Dec. 14,
1994]

§ 124.52 Permits required on a case-by-
case basis.

(a) Various sections of part 122, sub-
part B allow the Director to determine,
on a case-by-case basis, that certain
concentrated animal feeding oper-
ations (§ 122.23), concentrated aquatic
animal production facilities (§ l22.24),
storm water discharges (§ 122.26), and
certain other facilities covered by gen-
eral permits (§ 122.28) that do not gen-
erally require an individual permit
may be required to obtain an individ-
ual permit because of their contribu-
tions to water pollution.

(b) Whenever the Regional Adminis-
trator decides that an individual per-
mit is required under this section, ex-
cept as provided in paragraph (c) of
this section, the Regional Adminis-
trator shall notify the discharger in
writing of that decision and the rea-
sons for it, and shall send an applica-
tion form with the notice. The dis-
charger must apply for a permit under
§ 122.21 within 60 days of notice, unless
permission for a later date is granted
by the Regional Administrator. The
question whether the designation was
proper will remain open for consider-
ation during the public comment pe-
riod under § 124.11 or § 124.118 and in any
subsequent hearing.

(c) Prior to a case-by-case determina-
tion that an individual permit is re-
quired for a storm water discharge
under this section (see 40 CFR 122.26
(a)(1)(v), (c)(1)(v), and (g)(1)(i)), the Re-
gional Administrator may require the
discharger to submit a permit applica-
tion or other information regarding the
discharge under section 308 of the CWA.
In requiring such information, the Re-
gional Administrator shall notify the
discharger in writing and shall send an
application form with the notice. The
discharger must apply for a permit
under 40 CFR 122.26 (a)(1)(v) and
(c)(1)(v) within 60 days of notice or

under 40 CFR 122.26(g)(1)(i) within 180
days of notice, unless permission for a
later date is granted by the Regional
Administrator. The question whether
the initial designation was proper will
remain open for consideration during
the public comment period under
§ 124.11 or § 124.118 and in any subse-
quent hearing.

[55 FR 48075, Nov. 16, 1990, as amended at 60
FR 17957, Apr. 7, 1995; 60 FR 19464, Apr. 18,
1995; 60 FR 40235, Aug. 7, 1995]

§ 124.53 State certification.

(a) Under CWA section 401(a)(1), EPA
may not issue a permit until a certifi-
cation is granted or waived in accord-
ance with that section by the State in
which the discharge originates or will
originate.

(b) Applications received without a
State certification shall be forwarded
by the Regional Administrator to the
certifying State agency with a request
that certification be granted or denied.

(c) If State certification has not been
received by the time the draft permit is
prepared, the Regional Administrator
shall send the certifying State agency:

(1) A copy of a draft permit;
(2) A statement that EPA cannot

issue or deny the permit until the cer-
tifying State agency has granted or de-
nied certification under § 124.55, or
waived its right to certify; and

(3) A statement that the State will be
deemed to have waived its right to cer-
tify unless that right is exercised with-
in a specified reasonable time not to
exceed 60 days from the date the draft
permit is mailed to the certifying
State agency unless the Regional Ad-
ministrator finds that unusual cir-
cumstances require a longer time.

(d) State certification shall be grant-
ed or denied within the reasonable time
specified under paragraph (c)(3) of this
section. The State shall send a notice
of its action, including a copy of any
certification, to the applicant and the
Regional Administrator.

(e) State certification shall be in
writing and shall include:

(1) Conditions which are necessary to
assure compliance with the applicable
provisions of CWA sections 208(e), 301,
302, 303, 306, and 307 and with appro-
priate requirements of State law;
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(2) When the State certifies a draft
permit instead of a permit application,
any conditions more stringent than
those in the draft permit which the
State finds necessary to meet the re-
quirements listed in paragraph (e)(1) of
this section. For each more stringent
condition, the certifying State agency
shall cite the CWA or State law ref-
erences upon which that condition is
based. Failure to provide such a cita-
tion waives the right to certify with re-
spect to that condition; and

(3) A statement of the extent to
which each condition of the draft per-
mit can be made less stringent without
violating the requirements of State
law, including water quality standards.
Failure to provide this statement for
any condition waives the right to cer-
tify or object to any less stringent con-
dition which may be established during
the EPA permit issuance process.

§ 124.54 Special provisions for State
certification and concurrence on
applications for section 301(h)
variances.

(a) When an application for a permit
incorporating a variance request under
CWA section 301(h) is submitted to a
State, the appropriate State official
shall either:

(1) Deny the request for the CWA sec-
tion 301(h) variance (and so notify the
applicant and EPA) and, if the State is
an approved NPDES State and the per-
mit is due for reissuance, process the
permit application under normal proce-
dures; or

(2) Forward a certification meeting
the requirements of § 124.53 to the Re-
gional Administrator.

(b) When EPA issues a tentative deci-
sion on the request for a variance
under CWA section 301(h), and no cer-
tification has been received under
paragraph (a) of this section, the Re-
gional Administrator shall forward the
tentative decision to the State in ac-
cordance with § 124.53(b) specifying a
reasonable time for State certification
and concurrence. If the State fails to
deny or grant certification and concur-
rence under paragraph (a) of this sec-
tion within such reasonable time, cer-
tification shall be waived and the State
shall be deemed to have concurred in

the issuance of a CWA section 301(h)
variance.

(c) Any certification provided by a
State under paragraph (a)(2) of this
section shall constitute the State’s
concurrence (as required by section
301(h)) in the issuance of the permit in-
corporating a section 301(h) variance
subject to any conditions specified
therein by the State. CWA section
301(h) certification and concurrence
under this section will not be for-
warded to the State by EPA for recerti-
fication after the permit issuance proc-
ess; States must specify any conditions
required by State law, including water
quality standards, in the initial certifi-
cation.

§ 124.55 Effect of State certification.

(a) When certification is required
under CWA section 401(a)(1) no final
permit shall be issued:

(1) If certification is denied, or
(2) Unless the final permit incor-

porates the requirements specified in
the certification under § 124.53(d)(1) and
(2).

(b) If there is a change in the State
law or regulation upon which a certifi-
cation is based, or if a court of com-
petent jurisdiction or appropriate
State board or agency stays, vacates,
or remands a certification, a State
which has issued a certification under
§ 124.53 may issue a modified certifi-
cation or notice of waiver and forward
it to EPA. If the modified certification
is received before final agency action
on the permit, the permit shall be con-
sistent with the more stringent condi-
tions which are based upon State law
identified in such certification. If the
certification or notice of waiver is re-
ceived after final agency action on the
permit, the Regional Administrator
may modify the permit on request of
the permittee only to the extent nec-
essary to delete any conditions based
on a condition in a certification invali-
dated by a court of competent jurisdic-
tion or by an appropriate State board
or agency.

(c) A State may not condition or
deny a certification on the grounds
that State law allows a less stringent
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permit condition. The Regional Admin-
istrator shall disregard any such cer-
tification conditions, and shall con-
sider those conditions or denials as
waivers of certification.

(d) A condition in a draft permit may
be changed during agency review in
any manner consistent with a certifi-
cation meeting the requirements of
§ 124.53(d). No such changes shall re-
quire EPA to submit the permit to the
State for recertification.

(e) Review and appeals of limitations
and conditions attributable to State
certification shall be made through the
applicable procedures of the State and
may not be made through the proce-
dures in this part.

(f) Nothing in this section shall affect
EPA’s obligation to comply with
§ 122.47. See CWA section 301(b)(1)(C).

§ 124.56 Fact sheets.
(Applicable to State programs, see

§ 123.25 (NPDES).) In addition to meet-
ing the requirements of § 124.8, NPDES
fact sheets shall contain the following:

(a) Any calculations or other nec-
essary explanation of the derivation of
specific effluent limitations and condi-
tions or standards for sewage sludge
use or disposal, including a citation to
the applicable effluent limitation
guideline, performance standard, or
standard for sewage sludge use or dis-
posal as required by § 122.44 and reasons
why they are applicable or an expla-
nation of how the alternate effluent
limitations were developed.

(b)(1) When the draft permit contains
any of the following conditions, an ex-
planation of the reasons why such con-
ditions are applicable:

(i) Limitations to control toxic pol-
lutants under § 122.44(e);

(ii) Limitations on internal waste
streams under § 122.45(i); or

(iii) Limitations on indicator pollut-
ants under §125.3(g).

(iv) Limitations set on a case-by-case
basis under § 125.3 (c)(2) or (c)(3), or pur-
suant to Section 405(d)(4) of the CWA.

(2) For every permit to be issued to a
treatment works owned by a person
other than a State or municipality, an
explanation of the Director’s decision
on regulation of users under § 122.44(m).

(c) When appropriate, a sketch or de-
tailed description of the location of the

discharge or regulated activity de-
scribed in the application; and

(d) For EPA-issued NPDES permits,
the requirements of any State certifi-
cation under § 124.53.

(e) For permits that include a sewage
sludge land application plan under 40
CFR 501.15(a)(2)(ix), a brief description
of how each of the required elements of
the land application plan are addressed
in the permit.

[48 FR 14264, Apr. 1, 1983, as amended at 49
FR 38051, Sept. 26, 1984; 54 FR 18786, May 2,
1989]

§ 124.57 Public notice.
(a) Section 316(a) requests (applicable to

State programs, see § 123.25). In addition
to the information required under
§ 124.10(d)(1), public notice of an NPDES
draft permit for a discharge where a
CWA section 316(a) request has been
filed under § 122.21(l) shall include:

(1) A statement that the thermal
component of the discharge is subject
to effluent limitations under CWA sec-
tion 301 or 306 and a brief description,
including a quantitative statement, of
the thermal effluent limitations pro-
posed under section 301 or 306;

(2) A statement that a section 316(a)
request has been filed and that alter-
native less stringent effluent limita-
tions may be imposed on the thermal
component of the discharge under sec-
tion 316(a) and a brief description, in-
cluding a quantitative statement, of
the alternative effluent limitations, if
any, included in the request; and

(3) If the applicant has filed an early
screening request under § 125.72 for a
section 316(a) variance, a statement
that the applicant has submitted such
a plan.

(b) Evidentiary hearings under subpart
E. In addition to the information re-
quired under § 124.10(d)(2), public notice
of a hearing under subpart E shall in-
clude:

(1) Reference to any public hearing
under § 124.12 on the disputed permit;

(2) Name and address of the person(s)
requesting the evidentiary hearing;

(3) A statement of the following pro-
cedures:

(i) Any person seeking to be a party
must file a request to be admitted as a
party to the hearing within 15 days of
the date of publication of the notice;
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(ii) Any person seeking to be a party
may, subject to the requirements of
§ 124.76, propose material issues of fact
or law not already raised by the origi-
nal requester or another party;

(iii) The conditions of the permit(s)
at issue may be amended after the evi-
dentiary hearing and any person inter-
ested in those permit(s) must request
to be a party in order to preserve any
right to appeal or otherwise contest
the final administative decision.

(c)Non-adversary panel procedures
under subpart F. (1) In addition to the
information required under
§ 124.10(d)(2), mailed public notice of a
draft permit to be processed under sub-
part F shall include a statement that
any hearing shall be held under subpart
F (panel hearing).

(2) Mailed public notice of a panel
hearing under subpart F shall include:

(i) Name and address of the person re-
questing the hearing, or a statement
that the hearing is being held by order
of the Regional Administrator, and the
name and address of each known party
to the hearing;

(ii) A statement whether the rec-
ommended decision will be issued by
the Presiding Officer or by the Re-
gional Administrator;

(iii) The due date for filing a written
request to participate in the hearing
under § 124.117; and

(iv) The due date for filing comments
under § 124.118.

[48 FR 14264, Apr. 1, 1983; 50 FR 6941, Feb. 19,
1985]

§ 124.58 [Reserved]

§ 124.59 Conditions requested by the
Corps of Engineers and other gov-
ernment agencies.

(Applicable to State programs, see
§ 123.25 (NPDES).)

(a) If during the comment period for
an NPDES draft permit, the District
Engineer advises the Director in writ-
ing that anchorage and navigation of
any of the waters of the United States
would be substantially impaired by the
granting of a permit, the permit shall
be denied and the applicant so notified.
If the District Engineer advised the Di-
rector that imposing specified condi-
tions upon the permit is necessary to
avoid any substantial impairment of

anchorage or navigation, then the Di-
rector shall include the specified condi-
tions in the permit. Review or appeal
of denial of a permit or of conditions
specified by the District Engineer shall
be made through the applicable proce-
dures of the Corps of Engineers, and
may not be made through the proce-
dures provided in this part. If the con-
ditions are stayed by a court of com-
petent jurisdiction or by applicable
procedures of the Corps of Engineers,
those conditions shall be considered
stayed in the NPDES permit for the
duration of that stay.

(b) If during the comment period the
U.S. Fish and Wildlife Service, the Na-
tional Marine Fisheries Service, or any
other State or Federal agency with ju-
risdiction over fish, wildlife, or public
health advises the Director in writing
that the imposition of specified condi-
tions upon the permit is necessary to
avoid substantial impairment of fish,
shellfish, or wildlife resources, the Di-
rector may include the specified condi-
tions in the permit to the extent they
are determined necessary to carry out
the provisions of § 122.49 and of the
CWA.

(c) In appropriate cases the Director
may consult with one or more of the
agencies referred to in this section be-
fore issuing a draft permit and may re-
flect their views in the statement of
basis, the fact sheet, or the draft per-
mit.

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 258, Jan. 4, 1989]

§ 124.60 Issuance and effective date
and stays of NPDES permits.

In addition to the requirements of
§124.15, the following provisions apply
to NPDES permits and to RCRA or UIC
permits to the extent those permits
may have been consolidated with an
NPDES permit in a formal hearing:

(a)(1) If a request for a formal hear-
ing is granted under § 124.75 or § 124.114
regarding the initial permit issued for
a new source, a new discharger, or a re-
commencing discharger, or if a petition
for review of the denial of a request for
a formal hearing with respect to such a
permit is timely filed with the Admin-
istrator under § 124.91, the applicant
shall be without a permit pending final
Agency action under § 124.91.
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(2) Whenever a source or facility
subject to this paragraph or to para-
graph (c)(7) of this section has received
a final permit under § 124.15 which is
the subject of a hearing request under
§ 124.74 or a formal hearing under
§ 124.75, the Presiding Officer, on mo-
tion by the source or facility, may
issue an order authorizing it to begin
discharges (or in the case of RCRA per-
mits, construction or operations) if it
complies with all uncontested condi-
tions of the final permit and all other
appropriate conditions imposed by the
Presiding Officer during the period
until final agency action. The motion
shall be granted if no party opposes it,
or if the source or facility dem-
onstrates that:

(i) It is likely to receive a permit to
discharge (or in the case of RCRA per-
mits, to operate or construct) at that
site;

(ii) The environment will not be ir-
reparably harmed if the source or facil-
ity is allowed to begin discharging (or
in the case of RCRA, to begin operating
or construction) in compliance with
the conditions of the Presiding Offi-
cer’s order pending final agency action;
and

(iii) Its discharge (or in the case of
RCRA, its operation or construction)
pending final agency action is in the
public interest.

(3) For RCRA only, no order under
paragraph (a)(2) may authorize a facil-
ity to commence construction if any
party has challenged a construction-re-
lated permit term or condition.

(b) The Regional Administrator, at
any time prior to the rendering of an
initial decision in a formal hearing on
a permit, may withdraw the permit and
prepare a new draft permit under § 124.6
addressing the portions so withdrawn.
The new draft permit shall proceed
through the same process of public
comment and opportunity for a public
hearing as would apply to any other
draft permit subject to this part. Any
portions of the permit which are not
withdrawn and which are not stayed
under this section shall remain in ef-
fect.

(c)(1) If a request for a formal hearing
is granted in whole or in part under
§ 124.75 regarding a permit for an exist-
ing source, or if a petition for review of

the denial of a request for a formal
hearing with respect to that permit is
timely filed with the Administrator
under § 124.91, the force and effect of
the contested conditions of the final
permit shall be stayed. The Regional
Administrator shall notify, in accord-
ance with § 124.75, the discharger and
all parties of the uncontested condi-
tions of the final permit that are en-
forceable obligations of the discharger.

(2) When effluent limitations are con-
tested, but the underlying control
technology is not, the notice shall
identify the installation of the tech-
nology in accordance with the permit
compliance schedules (if uncontested)
as an uncontested, enforceable obliga-
tion of the permit.

(3) When a combination of tech-
nologies is contested, but a portion of
the combination is not contested, that
portion shall be identified as uncon-
tested if compatible with the combina-
tion of technologies proposed by the re-
quester.

(4)Uncontested conditions, if
inseverable from a contested condition,
shall be considered contested.

(5) Uncontested conditions shall be-
come enforceable 30 days after the date
of notice under paragraph (c)(1) of this
section granting the request. If, how-
ever, a request for a formal hearing on
a condition was denied and the denial
is appealed under § 124.91, then that
condition shall become enforceable
upon the date of the notice of the Ad-
ministrator’s decision on the appeal if
the denial is affirmed, or shall be
stayed, in accordance with this section,
if the Administrator reverses the de-
nial and grants the evidentiary hear-
ing.

(6) Uncontested conditions shall in-
clude:

(i) Preliminary design and engineer-
ing studies or other requirements nec-
essary to achieve the final permit con-
ditions which do not entail substantial
expenditures;

(ii) Permit conditions which will
have to be met regardless of which
party prevails at the evidentiary hear-
ing;

(iii) When the discharger proposed a
less stringent level of treatment than
that contained in the final permit, any
permit conditions appropriate to meet
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the levels proposed by the discharger,
if the measures required to attain that
less stringent level of treatment are
consistent with the measures required
to attain the limits proposed by any
other party; and

(iv) Construction activities, such as
segregation of waste streams or instal-
lation of equipment, which would par-
tially meet the final permit conditions
and could also be used to achieve the
discharger’s proposed alternative con-
ditions.

(7) If for any offshore or coastal mo-
bile exploratory drilling rig or coastal
mobile developmental drilling rig
which has never received a finally ef-
fective permit to discharge at a ‘‘site,’’
but which is not a ‘‘new discharger’’ or
a ‘‘new source,’’ the Regional Adminis-
trator finds that compliance with cer-
tain permit conditions may be nec-
essary to avoid irreparable environ-
mental harm during the administrative
review, he may specify in the state-
ment of basis or fact sheet that those
conditions, even if contested, shall re-
main enforceable obligations of the dis-
charger during administrative review
unless otherwise modified by the Pre-
siding Officer under paragraph (a)(2) of
this section.

(d) If at any time after a hearing is
granted and after the Regional Admin-
istrator’s notice under paragraph (c)(1)
of this section it becomes clear that a
permit requirement is no longer con-
tested, any party may request the Pre-
siding Officer to issue an order identi-
fying the requirements as uncontested.
The requirement identified in such
order shall become enforceable 30 days
after the issuance of the order.

(e) When a formal hearing is granted
under § 124.75 on an application for a re-
newal of an existing permit, all provi-
sions of the existing permit as well as
uncontested provisions of the new per-
mit, shall continue fully enforceable
and effective until final agency action
under § 124.91. (See § 122.6) Upon written
request from the applicant, the Re-
gional Administrator may delete re-
quirements from the existing permit
which unnecessarily duplicate uncon-
tested provisions of the new permit.

(f) When issuing a finally effective
NPDES permit the conditions of which
were the subject of a formal hearing

under subpart E or F, the Regional Ad-
ministrator shall extend the permit
compliance schedule to the extent re-
quired by a stay under this section pro-
vided that no such extension shall be
granted which would:

(1) Result in the violation of an appli-
cable statutory deadline; or

(2) Cause the permit to expire more
than 5 years after issuance under
§ 124.15(a).

NOTE: Extensions of compliance schedules
under § 124.60(f)(2) will not automatically be
granted for a period equal to the period the
stay is in effect for an effluent limitation.
For example, if both the Agency and the dis-
charger agree that a certain treatment tech-
nology is required by the CWA where guide-
lines do not apply, but a hearing is granted
to consider the effluent limitations which
the technology will achieve, requirements
regarding installation of the underlying
technology will not be stayed during the
hearing. Thus, unless the hearing extends
beyond the final compliance date in the per-
mit, it will not ordinarily be necessary to ex-
tend the compliance schedule. However,
when application of an underlying
technology is challenged, the stay for in-
stallation requirements relating to that
technology would extend for the duration of
the hearing.

(g) For purposes of judicial review
under CWA section 509(b), final agency
action on a permit does not occur un-
less and until a party has exhausted its
administrative remedies under sub-
parts E and F and § 124.91. Any party
which neglects or fails to seek review
under § 124.91 thereby waives its oppor-
tunity to exhaust available agency
remedies.

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe
Drinking Water Act (42 U.S.C. 300f et seq.),
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42
U.S.C. 6901 et seq.))

[48 FR 14264, Apr. 1, 1983, as amended at 48
FR 39620, Sept. 1, 1983]

§ 124.61 Final environmental impact
statement.

No final NPDES permit for a new
source shall be issued until at least 30
days after the date of issuance of a
final environmental impact statement
if one is required under 40 CFR 6.805.

§ 124.62 Decision on variances.
(Applicable to State programs, see

§ 123.25 (NPDES).)
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(a) The Director may grant or deny
requests for the following variances
(subject to EPA objection under § 123.44
for State permits):

(1) Extensions under CWA section
301(i) based on delay in completion of a
publicly owned treatment works;

(2) After consultation with the Re-
gional Administrator, extensions under
CWA section 301(k) based on the use of
innovative technology; or

(3) Variances under CWA section
316(a) for thermal pollution.

(b) The State Director may deny, or
forward to the Regional Administrator
with a written concurrence, or submit
to EPA without recommendation a
completed request for:

(1) A variance based on the economic
capability of the applicant under CWA
section 301(c); or

(2) A variance based on water quality
related effluent limitations under CWA
section 302(b)(2).

(c) The Regional Administrator may
deny, forward, or submit to the EPA
Office Director for Water Enforcement
and Permits with a recommendation
for approval, a request for a variance
listed in paragraph (b) of this section
that is forwarded by the State
Director, or that is submitted to the
Regional Administrator by the re-
quester where EPA is the permitting
authority.

(d) The EPA Office Director for
Water Enforcement and Permits may
approve or deny any variance request
submitted under paragraph (c) of this
section. If the Office Director approves
the variance, the Director may prepare
a draft permit incorporating the vari-
ance. Any public notice of a draft per-
mit for which a variance or modifica-
tion has been approved or denied shall
identify the applicable procedures for
appealing that decision under § 124.64.

(e) The State Director may deny or
forward to the Administrator (or his
delegate) with a written concurrence a
completed request for:

(1) A variance based on the presence
of ‘‘fundamentally different factors’’
from those on which an effluent limita-
tions guideline was based;

(2) A variance based upon certain
water quality factors under CWA sec-
tion 301(g).

(f) The Administrator (or his dele-
gate) may grant or deny a request for a
variance listed in paragraph (e) of this
section that is forwarded by the State
Director, or that is submitted to EPA
by the requester where EPA is the per-
mitting authority. If the Adminis-
trator (or his delegate) approves the
variance, the State Director or Re-
gional Administrator may prepare a
draft permit incorporating the vari-
ance. Any public notice of a draft per-
mit for which a variance or modifica-
tion has been approved or denied shall
identify the applicable procedures for
appealing that decision under § 124.64.

[48 FR 14264, Apr. 1, 1983; 50 FR 6941, Feb. 19,
1985, as amended at 51 FR 16030, Apr. 30, 1986;
54 FR 256, 258, Jan. 4, 1989]

§ 124.63 Procedures for variances
when EPA is the permitting author-
ity.

(a) In States where EPA is the permit
issuing authority and a request for a
variance is filed as required by § 122.21,
the request shall be processed as fol-
lows:

(1)(i) If, at the time, that a request
for a variance based on the presence of
fundamentally different factors or on
section 301(g) of the CWA is submitted,
the Regional Administrator has re-
ceived an application under § 124.3 for
issuance or renewal of that permit, but
has not yet prepared a draft permit
under § 124.6 covering the discharge in
question, the Administrator (or his del-
egate) shall give notice of a tentative
decision on the request at the time the
notice of the draft permit is prepared
as specified in § 124.10, unless this
would significantly delay the process-
ing of the permit. In that case the
processing of the variance request may
be separated from the permit in ac-
cordance with paragraph (a)(3) of this
section, and the processing of the per-
mit shall proceed without delay.

(ii) If, at the time, that a request for
a variance under sections 301(c) or
302(b)(2) of the CWA is submitted, the
Regional Administrator has received
an application under § 124.3 for issuance
or renewal of that permit, but has not
yet prepared a draft permit under
§ 124.6 covering the discharge in ques-
tion, the Regional Administrator, after
obtaining any necessary concurrence of
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the EPA Deputy Assistant Adminis-
trator for Water Enforcement under
§ 124.62, shall give notice of a tentative
decision on the request at the time the
notice of the draft permit is prepared
as specified in § 124.10, unless this
would significantly delay the process-
ing of the permit. In that case the
processing of the variance request may
be separated from the permit in ac-
cordance with paragraph (a)(3) of this
section, and the processing of the per-
mit shall proceed without delay.

(2) If, at the time that a request for
a variance is filed the Regional Admin-
istrator has given notice under § 124.10
of a draft permit covering the dis-
charge in question, but that permit has
not yet become final, administrative
proceedings concerning that permit
may be stayed and the Regional Ad-
ministrator shall prepare a new draft
permit including a tentative decision
on the request, and the fact sheet re-
quired by § 124.8. However, if this will
significantly delay the processing of
the existing draft permit or the Re-
gional Administrator, for other rea-
sons, considers combining the variance
request and the existing draft permit
inadvisable, the request may be sepa-
rated from the permit in accordance
with paragraph (a)(3) of this section,
and the administrative dispositon of
the existing draft permit shall proceed
without delay.

(3) If the permit has become final and
no application under § 124.3 concerning
it is pending or if the variance request
has been separated from a draft permit
as described in paragraphs (a) (1) and
(2) of this section, the Regional Admin-
istrator may prepare a new draft per-
mit and give notice of it under § 124.10.
This draft permit shall be accompanied
by the fact sheet required by § 124.8 ex-
cept that the only matters considered
shall relate to the requested variance.

[48 FR 14264, Apr. 1, 1983, as amended at 51
FR 16030, Apr. 30, 1986]

§ 124.64 Appeals of variances.
(a) When a State issues a permit on

which EPA has made a variance deci-
sion, separate appeals of the State per-
mit and of the EPA variance decision
are possible. If the owner or operator is
challenging the same issues in both

proceedings, the Regional Adminis-
trator will decide, in consultation with
State officials, which case will be
heard first.

(b) Variance decisions made by EPA
may be appealed under either subpart
E or F, provided the requirements of
the applicable subpart are met. How-
ever, whenever the basic permit deci-
sion is eligible only for an evidentiary
hearing under subpart E while the vari-
ance decision is eligible only for a
panel hearing under subpart F, the
issues relating to both the basic permit
decision and the variance decision
shall be considered in the subpart E
proceeding. No subpart F hearing may
be held if a subpart E hearing would be
held in addition. See § 124.111(b).

(c) Stays for section 301(g) variances. If
a request for an evidentiary hearing is
granted on a variance requested under
CWA section 301(g), or if a petition for
review of the denial of a request for the
hearing is filed under § 124.91, any oth-
erwise applicable standards and limita-
tions under CWA section 301 shall not
be stayed unless:

(1) In the judgment of the Regional
Administrator, the stay or the vari-
ance sought will not result in the dis-
charge of pollutants in quantities
which may reasonably be anticipated
to pose an unacceptable risk to human
health or the environment because of
bioaccumulation, persistency in the
environment, acute toxicity, chronic
toxicity, or synergistic propensities;
and

(2) In the judgment of the Regional
Administrator, there is a substantial
likelihood that the discharger will suc-
ceed on the merits of its appeal; and

(3) The discharger files a bond or
other appropriate security which is re-
quired by the Regional Administrator
to assure timely compliance with the
requirements from which a variance is
sought in the event that the appeal is
unsuccessful.

(d) Stays for variances other than
section 301(g) are governed by § 124.60.

§ 124.65 [Reserved]

§ 124.66 Special procedures for deci-
sions on thermal variances under
section 316(a).

(a) Except as provided in § 124.65, the
only issues connected with issuance of
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a particular permit on which EPA will
make a final Agency decision before
the final permit is issued under §§ 124.15
and 124.60 are whether alternative ef-
fluent limitations would be justified
under CWA section 316(a) and whether
cooling water intake structures will
use the best available technology under
section 316(b). Permit applicants who
wish an early decision on these issues
should request it and furnish support-
ing reasons at the time their permit
applications are filed under § 122.21. The
Regional Administrator will then de-
cide whether or not to make an early
decision. If it is granted, both the early
decision on CWA section 316 (a) or (b)
issues and the grant of the balance of
the permit shall be considered permit
issuance under these regulations, and
shall be subject to the same require-
ments of public notice and comment
and the same opportunity for an evi-
dentiary or panel hearing under sub-
part E or F.

(b) If the Regional Administrator, on
review of the administrative record,
determines that the information nec-
essary to decide whether or not the
CWA section 316(a) issue is not likely
to be available in time for a decision
on permit issuance, the Regional Ad-
ministrator may issue a permit under
§ 124.15 for a term up to 5 years. This
permit shall require achievement of
the effluent limitations initially pro-
posed for the thermal component of the
discharge no later than the date other-
wise required by law. However, the per-
mit shall also afford the permittee an
opportunity to file a demonstration
under CWA section 316(a) after con-
ducting such studies as are required
under 40 CFR part 125, subpart H. A
new discharger may not exceed the
thermal effluent limitation which is
initially proposed unless and until its
CWA section 316(a) variance request is
finally approved.

(c) Any proceeding held under para-
graph (a) of this section shall be pub-
licly noticed as required by § 124.10 and
shall be conducted at a time allowing
the permittee to take necessary meas-
ures to meet the final compliance date
in the event its request for modifica-
tion of thermal limits is denied.

(d) Whenever the Regional Adminis-
trator defers the decision under CWA

section 316(a), any decision under sec-
tion 316(b) may be deferred.

Subpart E—Evidentiary Hearings
for EPA-Issued NPDES Permits
and EPA-Terminated RCRA
Permits

§ 124.71 Applicability.

(a) The regulations in this subpart
govern all formal hearings conducted
by EPA under CWA sections 402 and
405(f), except those conducted under
subpart F. They also govern all evi-
dentiary hearings conducted under
RCRA section 3008 in connection with
the termination of a RCRA permit.
This includes termination of interim
status for failure to furnish informa-
tion needed to make a final decision. A
formal hearing is available to chal-
lenge any NPDES permit issued under
§ 124.15 except for a general permit.
Persons affected by a general permit
may not challenge the conditions of a
general permit as of right in further
agency proceedings. They may instead
either challenge the general permit in
court, or apply for an individual
NPDES permit under § 122.21 as author-
ized in § 122.28 and then request a for-
mal hearing on the issuance or denial
of an individual permit. (The Regional
Administrator also has the discretion
to use the procedures of subpart F for
general permits. See § 124.111).

(b) In certain cases, evidentiary hear-
ings under this subpart may also be
held on the conditions of UIC permits,
or of RCRA permits which are being
issued, modified, or revoked and re-
issued, rather than terminated or sus-
pended. This will occur when the condi-
tions of the UIC or RCRA permit in
question are closely linked with the
conditions of an NPDES permit as to
which an evidentiary hearing has been
granted. See § 124.74(b)(2). Any inter-
ested person may challenge the Re-
gional Administrator’s initial new
source determination by requesting an
evidentiary hearing under this part.
See § 122.29.

(c) PSD permits may never be subject
to an evidentiary hearing under this
subpart. Section 124.74(b)(2)(iv) pro-
vides only for consolidation of PSD
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permits with other permits subject to a
panel hearing under subpart F.

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 18786, May 2, 1989]

§ 124.72 Definitions.

For the purpose of this subpart, the
following definitions are applicable:

Environmental Appeals Board shall
mean the Board within the Agency
described in § 1.25 of this title. The
Administrator delegates authority to
the Environmental Appeals Board to
issue final decisions in NPDES appeals
filed under this subpart. An appeal
directed to the Administrator, rather
than to the Environmental Appeals
Board, will not be considered. This del-
egation does not preclude the Environ-
mental Appeals Board from referring
an appeal or a motion to the
Administrator when the Environ-
mental Appeals Board, in its discre-
tion, deems it appropriate to do so.
When an appeal or motion is referred
to the Administrator by the
Environmental Appeals Board, all
parties shall be so notified and the
rules in this subpart referring to the
Environmental Appeals Board shall be
interpreted as referring to the Admin-
istrator.

Hearing Clerk means The Hearing
Clerk, U.S. Environmental Protection
Agency, 401 M Street, SW., Washing-
ton, DC 20460.

Party means the EPA trial staff
under § 124.78 and any person whose re-
quest for a hearing under § 124.74 or
whose request to be admitted as a
party or to intervene under § 124.79 or
§ 124.117 has been granted.

Presiding Officer for the purposes of
this subpart means an Administrative
Law Judge appointed under 5 U.S.C.
3105 and designated to preside at the
hearing. Under subpart F other persons
may also serve as hearing officers. See
§ 124.119.

Regional Hearing Clerk means an em-
ployee of the Agency designated by a
Regional Administrator to establish a
repository for all books, records, docu-
ments, and other materials relating to
hearings under this subpart.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5335, Feb. 13, 1992]

§ 124.73 Filing and submission of docu-
ments.

(a) All submissions authorized or re-
quired to be filed with the Agency
under this subpart shall be filed with
the Regional Hearing Clerk, unless oth-
erwise provided by regulation. Submis-
sions shall be considered filed on the
date on which they are mailed or deliv-
ered in person to the Regional Hearing
Clerk.

(b) All submissions shall be signed by
the person making the submission, or
by an attorney or other authorized
agent or representative.

(c)(1) All data and information re-
ferred to or in any way relied upon in
any submission shall be included in full
and may not be incorporated by ref-
erence, unless previously submitted as
part of the administrative record in the
same proceeding. This requirement
does not apply to State or Federal stat-
utes and regulations, judicial decisions
published in a national reporter sys-
tem, officially issued EPA documents
of general applicability, and any other
generally available reference material
which may be incorporated by ref-
erence. Any party incorporating mate-
rials by reference shall provide copies
upon request by the Regional Adminis-
trator or the Presiding Officer.

(2) If any part of the material sub-
mitted is in a foreign language, it shall
be accompanied by an English trans-
lation verified under oath to be com-
plete and accurate, together with the
name, address, and a brief statement of
the qualifications of the person making
the translation. Translations of lit-
erature or other material in a foreign
language shall be accompanied by cop-
ies of the original publication.

(3) Where relevant data or informa-
tion is contained in a document also
containing irrelevant matter, either
the irrelevant matter shall be deleted
or the relevant portions shall be indi-
cated.

(4) Failure to comply with the re-
quirements of this section or any other
requirement in this subpart may result
in the noncomplying portions of the
submission being excluded from consid-
eration. If the Regional Administrator
or the Presiding Officer, on motion by
any party or sua sponte, determines
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that a submission fails to meet any re-
quirement of this subpart, the Regional
Administrator or Presiding Officer
shall direct the Regional Hearing Clerk
to return the submission, together
with a reference to the applicable regu-
lations. A party whose materials have
been rejected has 14 days to correct the
errors and resubmit, unless the Re-
gional Administrator or the Presiding
Officer finds good cause to allow a
longer time.

(d) The filing of a submission shall
not mean or imply that it in fact meets
all applicable requirements or that it
contains reasonable grounds for the ac-
tion requested or that the action re-
quested is in accordance with law.

(e) The original of all statements and
documents containing factual mate-
rial, data, or other information shall be
signed in ink and shall state the name,
address, and the representative capac-
ity of the person making the submis-
sion.

§ 124.74 Requests for evidentiary hear-
ing.

(a) Within 30 days following the serv-
ice of notice of the Regional Adminis-
trator’s final permit decision under
§ 124.15, any interested person may sub-
mit a request to the Regional Adminis-
trator under paragraph (b) of this sec-
tion for an evidentiary hearing to re-
consider or contest that decision. If
such a request is submitted by a person
other than the permittee, the person
shall simultaneously serve a copy of
the request on the permittee.

(b)(1) In accordance with § 124.76, such
requests shall state each legal or fac-
tual question alleged to be at issue,
and their relevance to the permit deci-
sion, together with a designation of the
specific factual areas to be adjudicated
and the hearing time estimated to be
necessary for adjudication. Informa-
tion supporting the request or other
written documents relied upon to sup-
port the request shall be submitted as
required by § 124.73 unless they are al-
ready part of the administrative record
required by § 124.18.

NOTE: This paragraph allows the submis-
sion of requests for evidentiary hearings
even though both legal and factual issues
may be raised, or only legal issues may be
raised. In the latter case, because no factual

issues were raised, the Regional Adminis-
trator would be required to deny the request.
However, on review of the denial the Envi-
ronmental Appeals Board is authorized by
§ 124.91(a)(1) to review policy or legal conclu-
sions of the Regional Administrator. EPA is
requiring an appeal to the Environmental
Appeals Board even of purely legal issues in-
volved in a permit decision to ensure that
the Environmental Appeals Board will have
an opportunity to review any permit before
it will be final and subject to judicial review.

(2) Persons requesting an evidentiary
hearing on an NPDES permit under
this section may also request an evi-
dentiary hearing on a RCRA or UIC
permit, PSD permits may never be
made part of an evidentiary hearing
under subpart E. This request is sub-
ject to all the requirements of para-
graph (b)(1) of this section and in addi-
tion will be granted only if:

(i) Processing of the RCRA or UIC
permit at issue was consolidated with
the processing of the NPDES permit as
provided in § 124.4;

(ii) The standards for granting a
hearing on the NPDES permit are met;

(iii) The resolution of the NPDES
permit issues is likely to make nec-
essary or appropriate modification of
the RCRA or UIC permit; and

(iv) If a PSD permit is involved, a
permittee who is eligible for an evi-
dentiary hearing under subpart E on
his or her NPDES permit requests that
the formal hearing be conducted under
the procedures of subpart F and the Re-
gional Administrator finds that con-
solidation is unlikly to delay final per-
mit issuance beyond the PSD one-year
statutory deadline.

(c) These requests shall also contain:
(1) The name, mailing address, and

telephone number of the person mak-
ing such request;

(2) A clear and concise factual state-
ment of the nature and scope of the in-
terest of the requester;

(3) The names and addresses of all
persons whom the requester represents;
and

(4) A statement by the requester
that, upon motion of any party granted
by the Presiding Officer, or upon order
of the Presiding Officer sua sponte
without cost or expense to any other
party, the requester shall make avail-
able to appear and testify, the follow-
ing:
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(i) The requester;
(ii) All persons represented by the re-

quester; and
(iii) All officers, directors, employ-

ees, consultants, and agents of the re-
quester and the persons represented by
the requester.

(5) Specific references to the con-
tested permit conditions, as well as
suggested revised or alternative permit
conditions (including permit denials)
which, in the judgment of the re-
quester, would be required to imple-
ment the purposes and policies of the
CWA.

(6) In the case of challenges to the
application of control or treatment
technologies identified in the state-
ment of basis or fact sheet, identifica-
tion of the basis for the objection, and
the alternative technologies or com-
bination of technologies which the re-
quester believes are necessary to meet
the requirements of the CWA.

(7) Identification of the permit obli-
gations that are contested or are
inseverable from contested conditions
and should be stayed if the request is
granted by reference to the particular
contested conditions warranting the
stay.

(8) Hearing requests also may ask
that a formal hearing be held under the
procedures set forth in subpart F. An
applicant may make such a request
even if the proceeding does not con-
stitute ‘‘initial licensing’’ as defined in
§ 124.111.

(d) If the Regional Administrator
grants an evidentiary hearing request,
in whole or in part, the Regional Ad-
ministrator shall identify the permit
conditions which have been contested
by the requester and for which the evi-
dentiary hearing has been granted.
Permit conditions which are not con-
tested or for which the Regional Ad-
ministrator has denied the hearing re-
quest shall not be affected by, or con-
sidered at, the evidentiary hearing.
The Regional Administrator shall
specify these conditions in writing in
accordance with § 124.60(c).

(e) The Regional Administrator must
grant or deny all requests for an evi-
dentiary hearing on a particular per-
mit. All requests that are granted for a
particular permit shall be combined in
a single evidentiary hearing.

(f) The Regional Administrator (upon
notice to all persons who have already
submitted hearing requests) may ex-
tend the time allowed for submitting
hearing requests under this section for
good cause.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5336, Feb. 13, 1992]

§ 124.75 Decision on request for a
hearing.

(a)(1) Within 30 days following the ex-
piration of the time allowed by § 124.74
for submitting an evidentiary hearing
request, the Regional Administrator
shall decide the extent to which, if at
all, the request shall be granted, pro-
vided that the request conforms to the
requirements of § 124.74, and sets forth
material issues of fact relevant to the
issuance of the permit.

(2) When an NPDES permit for which
a hearing request has been granted
constitutes ‘‘initial licensing’’ under
§ 124.111, the Regional Administrator
may elect to hold a formal hearing
under the procedures of subpart F rath-
er than under the procedures of this
subpart even if no person has requested
that subpart F be applied. If the Re-
gional Administrator makes such a de-
cision, he or she shall issue a notice of
hearing under § 124.116. All subsequent
proceedings shall then be governed by
§§ 124.117 through 124.121, except that
any reference to a draft permit shall
mean the final permit.

(3) Whenever the Regional Adminis-
trator grants a request made under
§ 124.74(c)(8) for a formal hearing under
subpart F on an NPDES permit that
does not constitute an initial license
under § 124.111, the Regional Adminis-
trator shall issue a notice of hearing
under § 124.116 including a statement
that the permit will be processed under
the procedures of subpart F unless a
written objection is received within 30
days. If no valid objection is received,
the application shall be processed in
accordance with §§ 124.117 through
124.121, except that any reference to a
draft permit shall mean the final per-
mit. If a valid objection is received,
this subpart shall be applied instead.

(b) If a request for a hearing is denied
in whole or in part, the Regional Ad-
ministrator shall briefly state the rea-
sons. That denial is subject to review
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by the Environmental Appeals Board
under § 124.91.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5336, Feb. 13, 1992]

§ 124.76 Obligation to submit evidence
and raise issues before a final per-
mit is issued.

In any case where the Regional Ad-
ministrator elected to apply the re-
quirements of § 124.14(a), no evidence
shall be submitted by any party to a
hearing under this Subpart that was
not submitted to the administrative
record required by § 124.18 as part of the
preparation of and comment on a draft
permit, unless good cause is shown for
the failure to submit it. No issues shall
be raised by any party that were not
submitted to the administrative record
required by § 124.18 as part of the prepa-
ration of and comment on a draft per-
mit unless good cause is shown for the
failure to submit them. Good cause in-
cludes the case where the party seek-
ing to raise the new issues or introduce
new information shows that it could
not reasonably have ascertained the
issues or made the information avail-
able within the time required by
§ 124.15; or that it could not have rea-
sonably anticipated the relevance or
materiality of the information sought
to be introduced. Good cause exists for
the introduction of data available on
operation authorized under
§ 124.60(a)(2).

[49 FR 38051, Sept. 26, 1984]

§ 124.77 Notice of hearing.
Public notice of the grant of an evi-

dentiary hearing regarding a permit
shall be given as provided in § 124.57(b)
and by mailing a copy to all persons
who commented on the draft permit,
testified at the public hearing, or sub-
mitted a request for a hearing. Before
the issuance of the notice, the Regional
Administrator shall designate the
Agency trial staff and the members of
the decisional body (as defined in
§ 124.78).

§ 124.78 Ex parte communications.
(a) For purposes of this section, the

following definitions shall apply:
(1) Agency trial staff means those

Agency employees, whether temporary

or permanent, who have been des-
ignated by the Agency under § 124.77 or
§ 124.116 as available to investigate, liti-
gate, and present the evidence, argu-
ments, and position of the Agency in
the evidentiary hearing or non-
adversary panel hearing. Any EPA em-
ployee, consultant, or contractor who
is called as a witness by EPA trial
staff, or who assisted in the formula-
tion of the draft permit which is the
subject of the hearing, shall be des-
ignated as a member of the Agency
trial staff;

(2) Decisional body means any Agency
employee who is or may reasonably be
expected to be involved in the
decisional process of the proceeding
including the Administrator, the mem-
bers of the Environmental Appeals
Board, the Presiding Officer, the Re-
gional Administrator (if he or she does
not designate himself or herself as a
member of the Agency trial staff), and
any of their staff participating in the
decisional process. In the case of a non-
adversary panel hearing, the decisional
body shall also include the panel mem-
bers, whether or not permanently em-
ployed by the Agency;

(3) Ex parte communication means any
communication, written or oral, relat-
ing to the merits of the proceeding be-
tween the decisional body and an inter-
ested person outside the Agency or the
Agency trial staff which was not origi-
nally filed or stated in the administra-
tive record or in the hearing. Ex parte
communications do not include:

(i) Communications between Agency
employees other than between the
Agency trial staff and the members of
the decisional body;

(ii)Discussions between the deci-
sional body and either:

(A) Interested persons outside the
Agency, or

(B) The Agency trial staff, if all par-
ties have received prior written notice
of the proposed communications and
have been given the opportunity to be
present and participate therein.

(4) Interested person outside the Agency
includes the permit applicant, any per-
son who filed written comments in the
proceeding, any person who requested
the hearing, any person who requested
to participate or intervene in the hear-
ing, any participant in the hearing and
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any other interested person not em-
ployed by the Agency at the time of
the communications, and any attorney
of record for those persons.

(b)(1) No interested person outside
the Agency or member of the Agency
trial staff shall make or knowingly
cause to be made to any members of
the decisional body, an ex parte com-
munication on the merits of the pro-
ceedings.

(2) No member of the decisional body
shall make or knowingly cause to be
made to any interested person outside
the Agency or member of the Agency
trial staff, an ex parte communication
on the merits of the proceedings.

(3) A member of the decisional body
who receives or who makes or who
knowingly causes to be made a commu-
nication prohibited by this subsection
shall file with the Regional Hearing
Clerk all written communications or
memoranda stating the substance of all
oral communications together with all
written responses and memoranda stat-
ing the substance of all oral responses.

(c) Whenever any member of the deci-
sionmaking body receives an ex parte
communication knowingly made or
knowingly caused to be made by a
party or representative of a party in
violation of this section, the person
presiding at the stage of the hearing
then in progress may, to the extent
consistent with justice and the policy
of the CWA, require the party to show
cause why its claim or interest in the
proceedings should not be dismissed,
denied, disregarded, or otherwise ad-
versely affected on account of such vio-
lation.

(d) The prohibitions of this section
begin to apply upon issuance of the no-
tice of the grant of a hearing under
§ 124.77 or § 124.116. This prohibition ter-
minates at the date of final agency ac-
tion.

[48 FR 14264, Apr. 1, 1983, as amended at 49
FR 38052, Sept. 26, 1984; 57 FR 5336, Feb. 13,
1992]

§ 124.79 Additional parties and issues.
(a) Any person may submit a request

to be admitted as a party within 15
days after the date of mailing, publica-
tion, or posting of notice of the grant
of an evidentiary hearing, whichever
occurs last. The Presiding Officer shall

grant requests that meet the require-
ments of §§ 124.74 and 124.76.

(b) After the expiration of the time
prescribed in paragraph (a) of this sec-
tion any person may file a motion for
leave to intervene as a party. This mo-
tion must meet the requirements of
§§ 124.74 and 124.76 and set forth the
grounds for the proposed intervention.
No factual or legal issues, besides those
raised by timely hearing requests, may
be proposed except for good cause. A
motion for leave to intervene must also
contain a verified statement showing
good cause for the failure to file a
timely request to be admitted as a
party. The Presiding Officer shall grant
the motion only upon an express find-
ing on the record that:

(1) Extraordinary circumstances jus-
tify granting the motion;

(2) The intervener has consented to
be bound by:

(i) Prior written agreements and stip-
ulations by and between the existing
parties; and

(ii) All orders previously entered in
the proceedings; and

(3) Intervention will not cause undue
delay or prejudice the rights of the ex-
isting parties.

§ 124.80 Filing and service.

(a) An original and one (1) copy of all
written submissions relating to an evi-
dentiary hearing filed after the notice
is published shall be filed with the Re-
gional Hearing Clerk.

(b) The party filing any submission
shall also serve a copy of each submis-
sion upon the Presiding Officer and
each party of record. Service shall be
by mail or personal delivery.

(c) Every submission shall be accom-
panied by an acknowledgment of serv-
ice by the person served or a certificate
of service citing the date, place, time,
and manner of service and the names of
the persons served.

(d) The Regional Hearing Clerk shall
maintain and furnish a list containing
the name, service address, and tele-
phone number of all parties and their
attorneys or duly authorized represent-
atives to any person upon request.
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§ 124.81 Assignment of Administrative
Law Judge.

No later than the date of mailing,
publication, or posting of the notice of
a grant of an evidentiary hearing,
whichever occurs last, the Regional
Administrator shall refer the proceed-
ing to the Chief Administrative Law
Judge who shall assign an Administra-
tive Law Judge to serve as Presiding
Officer for the hearing.

§ 124.82 Consolidation and severance.
(a) The Administrator, Regional Ad-

ministrator, or Presiding Officer has
the discretion to consolidate, in whole
or in part, two or more proceedings to
be held under this subpart, whenever it
appears that a joint hearing on any or
all of the matters in issue would expe-
dite or simplify consideration of the
issues and that no party would be prej-
udiced thereby. Consolidation shall not
affect the right of any party to raise
issues that might have been raised had
there been no consolidation.

(b) If the Presiding Officer deter-
mines consolidation is not conducive to
an expeditious, full, and fair hearing,
any party or issues may be severed and
heard in a separate proceeding.

§ 124.83 Prehearing conferences.
(a) The Presiding Officer, sua sponte,

or at the request of any party, may di-
rect the parties or their attorneys or
duly authorized representatives to ap-
pear at a specified time and place for
one or more conferences before or dur-
ing a hearing, or to submit written pro-
posals or correspond for the purpose of
considering any of the matters set
forth in paragraph (c) of this section.

(b) The Presiding Officer shall allow
a reasonable period before the hearing
begins for the orderly completion of all
prehearing procedures and for the sub-
mission and disposition of all prehear-
ing motions. Where the circumstances
warrant, the Presiding Officer may call
a prehearing conference to inquire into
the use of available procedures con-
templated by the parties and the time
required for their completion, to estab-
lish a schedule for their completion,
and to set a tentative date for begin-
ning the hearing.

(c) In conferences held, or in sugges-
tions submitted, under paragraph (a) of

this section, the following matter may
be considered:

(1) Simplification, clarification, am-
plification, or limitation of the issues.

(2) Admission of facts and of the
genuineness of documents, and stipula-
tions of facts.

(3) Objections to the introduction
into evidence at the hearing of any
written testimony, documents, papers,
exhibits, or other submissions proposed
by a party, except that the administra-
tive record required by § 124.19 shall be
received in evidence subject to the pro-
visions of § 124.85(d)(2). At any time be-
fore the end of the hearing any party
may make, and the Presiding Officer
shall consider and rule upon, motions
to strike testimony or other evidence
other than the administrative record
on the grounds of relevance, com-
petency, or materiality.

(4) Matters subject to official notice
may be taken.

(5) Scheduling as many of the follow-
ing as are deemed necessary and proper
by the Presiding Officer:

(i) Submission of narrative state-
ments of position on each factual issue
in controversy;

(ii) Submission of written testimony
and documentary evidence (e.g., affida-
vits, data, studies, reports, and any
other type of written material) in sup-
port of those statements; or

(iii) Requests by any party for the
production of additional documenta-
tion, data, or other information rel-
evant and material to the facts in
issue.

(6) Grouping participants with sub-
stantially similar interests to elimi-
nate redundant evidence, motions, and
objections.

(7) Such other matters that may ex-
pedite the hearing or aid in the disposi-
tion of the matter.

(d) At a prehearing conference or at
some other reasonable time set by the
Presiding Officer, each party shall
make available to all other parties the
names of the expert and other wit-
nesses it expects to call. At its discre-
tion or at the request of the Presiding
Officer, a party may include a brief
narrative summary of any witness’s
anticipated testimony. Copies of any
written testimony, documents, papers,
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exhibits, or materials which a party ex-
pects to introduce into evidence, and
the administrative record required by
§ 124.18 shall be marked for identifica-
tion as ordered by the Presiding Offi-
cer. Witnesses, proposed written testi-
mony, and other evidence may be
added or amended upon order of the
Presiding Officer for good cause shown.
Agency employees and consultants
shall be made available as witnesses by
the Agency to the same extent that
production of such witnesses is
required of other parties under
§ 124.74(c)(4). (See also § 124.85(b)(16).)

(e) The Presiding Officer shall pre-
pare a written prehearing order recit-
ing the actions taken at each prehear-
ing conference and setting forth the
schedule for the hearing, unless a tran-
script has been taken and accurately
reflects these matters. The order shall
include a written statement of the
areas of factual agreement and dis-
agreement and of the methods and pro-
cedures to be used in developing the
evidence and the respective duties of
the parties in connection therewith.
This order shall control the subsequent
course of the hearing unless modified
by the Presiding Officer for good cause
shown.

§ 124.84 Summary determination.
(a) Any party to an evidentiary hear-

ing may move with or without support-
ing affidavits and briefs for a summary
determination in its favor upon any of
the issues being adjudicated on the
basis that there is no genuine issue of
material fact for determination. This
motion shall be filed at least 45 days
before the date set for the hearing, ex-
cept that upon good cause shown the
motion may be filed at any time before
the close of the hearing.

(b) Any other party may, within 30
days after service of the motion, file
and serve a response to it or a
countermotion for summary deter-
mination. When a motion for summary
determination is made and supported, a
party opposing the motion may not
rest upon mere allegations or denials
but must show, by affidavit or by other
materials subject to consideration by
the Presiding Officer, that there is a
genuine issue of material fact for de-
termination at the hearing.

(c) Affidavits shall be made on per-
sonal knowledge, shall set forth facts
that would be admissible in evidence,
and shall show affirmatively that the
affiant is competent to testify to the
matters stated therein.

(d) The Presiding Officer may set the
matter for oral argument and call for
the submission of proposed findings,
conclusions, briefs, or memoranda of
law. The Presiding Officer shall rule on
the motion not more than 30 days after
the date responses to the motion are
filed under paragraph (b) of this sec-
tion.

(e) If all factual issues are decided by
summary determination, no hearing
will be held and the Presiding Officer
shall prepare an initial decision under
§ 124.89. If summary determination is
denied or if partial summary deter-
mination is granted, the Presiding Offi-
cer shall issue a memorandum opinion
and order, interlocutory in character,
and the hearing will proceed on the
remaining issues. Appeals from in-
terlocutory rulings are governed by
§ 124.90.

(f) Should it appear from the affida-
vits of a party opposing a motion for
summary determination that he or she
cannot for reasons stated present, by
affidavit or otherwise, facts essential
to justify his or her opposition, the
Presiding Officer may deny the motion
or order a continuance to allow addi-
tional affidavits or other information
to be obtained or may make such other
order as is just and proper.

§ 124.85 Hearing procedure.
(a)(1) The permit applicant always

bears the burden of persuading the
Agency that a permit authorizing pol-
lutants to be discharged should be
issued and not denied. This burden does
not shift.

NOTE: In many cases the documents con-
tained in the administrative record, in par-
ticular the fact sheet or statement of basis
and the response to comments, should ade-
quately discharge this burden.

(2) The Agency has the burden of
going forward to present an affirmative
case in support of any challenged con-
dition of a final permit.

(3) Any hearing participant who, by
raising material issues of fact, con-
tends:
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(i) That particular conditions or re-
quirements in the permit are improper
or invalid, and who desires either:

(A) The inclusion of new or different
conditions or requirements; or

(B) The deletion of those conditions
or requirements; or

(ii) That the denial or issuance of a
permit is otherwise improper or in-
valid, shall have the burden of going
forward to present an affirmative case
at the conclusion of the Agency case on
the challenged requirement.

(b) The Presiding Officer shall con-
duct a fair and impartial hearing, take
action to avoid unnecessary delay in
the disposition of the proceedings, and
maintain order. For these purposes, the
Presiding Officer may:

(1) Arrange and issue notice of the
date, time, and place of hearings and
conferences;

(2) Establish the methods and proce-
dures to be used in the development of
the evidence;

(3)Prepare, after considering the
views of the participants, written
statements of areas of factual disagree-
ment among the participants;

(4) Hold conferences to settle, sim-
plify, determine, or strike any of the
issues in a hearing, or to consider other
matters that may facilitate the expedi-
tious disposition of the hearing;

(5) Administer oaths and affirma-
tions;

(6) Regulate the course of the hearing
and govern the conduct of participants;

(7) Examine witnesses;
(8) Identify and refer issues for inter-

locutory decision under § 124.90;
(9) Rule on, admit, exclude, or limit

evidence;
(10) Establish the time for filing mo-

tions, testimony, and other written
evidence, briefs, findings, and other
submissions;

(11) Rule on motions and other proce-
dural matters pending before him, in-
cluding but not limited to motions for
summary determination in accordance
with § 124.84;

(12) Order that the hearing be con-
ducted in stages whenever the number
of parties is large or the issues are nu-
merous and complex;

(13) Take any action not inconsistent
with the provisions of this subpart for
the maintenance of order at the hear-

ing and for the expeditious, fair, and
impartial conduct of the proceeding;

(14) Provide for the testimony of op-
posing witnesses to be heard simulta-
neously or for such witnesses to meet
outside the hearing to resolve or iso-
late issues or conflicts;

(15) Order that trade secrets be treat-
ed as confidential business information
in accordance with §§ 122.7 (NPDES)
and 270.12 (RCRA) and 40 CFR part 2;
and

(16) Allow such cross-examination as
may be required for a full and true dis-
closure of the facts. No cross-examina-
tion shall be allowed on questions of
policy except to the extent required to
disclose the factual basis for permit re-
quirements, or on questions of law, or
regarding matters (such as the validity
of effluent limitations guidelines) that
are not subject to challenge in an evi-
dentiary hearing. No Agency witnesses
shall be required to testify or be made
available for cross-examination on
such matters. In deciding whether or
not to allow cross-examination, the
Presiding Officer shall consider the
likelihood of clarifying or resolving a
disputed issue of material fact com-
pared to other available methods. The
party seeking cross-examination has
the burden of demonstrating that this
standard has been met.

(c) All direct and rebuttal evidence
at an evidentiary hearing shall be sub-
mitted in written form, unless, upon
motion and good cause shown, the Pre-
siding Officer determines that oral
presentation of the evidence on any
particular fact will materially assist in
the efficient identification and clari-
fication of the issues. Written testi-
mony shall be prepared in narrative
form.

(d)(1) The Presiding Officer shall
admit all relevant, competent, and ma-
terial evidence, except evidence that is
unduly repetitious. Evidence may be
received at any hearing even though
inadmissible under the rules of evi-
dence applicable to judicial proceed-
ings. The weight to be given evidence
shall be determined by its reliability
and probative value.

(2) The administrative record re-
quired by § 124.18 shall be admitted and
received in evidence. Upon motion by
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any party the Presiding Officer may di-
rect that a witness be provided to spon-
sor a portion or portions of the admin-
istrative record. The Presiding Officer,
upon finding that the standards in
§ 124.85(b)(3) have been met, shall direct
the appropriate party to produce the
witness for cross-examination. If a
sponsoring witness cannot be provided,
the Presiding Officer may reduce the
weight accorded the appropriate por-
tion of the record.

NOTE: Receiving the administrative record
into evidence automatically serves several
purposes: (1) It documents the prior course of
the proceedings; (2) it provides a record of
the views of affected persons for consider-
ation by the agency decisionmaker; and (3) it
provides factual material for use by the deci-
sionmaker.

(3) Whenever any evidence or testi-
mony is excluded by the Presiding Offi-
cer as inadmissible, all such evidence
or testimony existing in written form
shall remain a part of the record as an
offer of proof. The party seeking the
admission of oral testimony may make
an offer of proof, by means of a brief
statement on the record describing the
testimony excluded.

(4) When two or more parties have
substantially similar interests and po-
sitions, the Presiding Officer may limit
the number of attorneys or other party
representatives who will be permitted
to cross-examine and to make and
argue motions and objections on behalf
of those parties. Attorneys may, how-
ever, engage in cross-examination rel-
evant to matters not adequately cov-
ered by previous cross-examination.

(5) Rulings of the Presiding Officer on
the admissibility of evidence or testi-
mony, the propriety of cross-examina-
tion, and other procedural matters
shall appear in the record and shall
control further proceedings, unless re-
versed as a result of an interlocutory
appeal taken under § 124.90.

(6) All objections shall be made
promptly or be deemed waived. Parties
shall be presumed to have taken excep-
tion to an adverse ruling. No objection
shall be deemed waived by further par-
ticipation in the hearing.

(e) Admission of evidence on environ-
mental impacts. If a hearing is granted
under this subpart for a new source
subject to NEPA, the Presiding Officer
may admit evidence relevant to any

environmental impacts of the per-
mitted facility if the evidence would be
relevant to the Agency’s obligation
under § 122.29(c)(3). If the source holds a
final EPA-issued RCRA, PSD, or UIC
permit, or an ocean dumping permit
under the Marine Protection, Research,
and Sanctuaries Act (MPRSA), no such
evidence shall be admitted nor shall
cross-examination be allowed relating
to:

(1) Effects on air quality, (2) effects
attributable to underground injection
or hazardous waste management prac-
tices, or (3) effects of ocean dumping
subject to the MPRSA, which were con-
sidered or could have been considered
in the PSD, RCRA, UIC, or MPRSA
permit issuance proceedings. However,
the presiding officer may admit with-
out cross-examination or any support-
ing witness relevant portions of the
record of PSD, RCRA, UIC, or MPRSA
permit issuance proceedings.

[48 FR 14264, Apr. 1, 1983, as amended at 49
FR 38052, Sept. 26, 1984]

§ 124.86 Motions.
(a) Any party may file a motion (in-

cluding a motion to dismiss a particu-
lar claim on a contested issue) with the
Presiding Officer on any matter relat-
ing to the proceeding. All motions
shall be in writing and served as pro-
vided in § 124.80 except those made on
the record during an oral hearing be-
fore the Presiding Officer.

(b) Within 10 days after service of any
written motion, any part to the pro-
ceeding may file a response to the mo-
tion. The time for response may be
shortened to 3 days or extended for an
additional 10 days by the Presiding Of-
ficer for good cause shown.

(c) Notwithstanding § 122.4, any party
may file with the Presiding Officer a
motion seeking to apply to the permit
any regulatory or statutory provision
issued or made available after the
issuance of the permit under § 124.15.
The Presiding Officer shall grant any
motion to apply a new statutory provi-
sion unless he or she finds it contrary
to legislative intent. The Presiding Of-
ficer may grant a motion to apply a
new regulatory requirement when ap-
propriate to carry out the purpose of
CWA, and when no party would be un-
duly prejudiced thereby.
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§ 124.87 Record of hearings.
(a) All orders issued by the Presiding

Officer, transcripts of oral hearings or
arguments, written statements of posi-
tion, written direct and rebuttal testi-
mony, and any other data, studies, re-
ports, documentation, information and
other written material of any kind sub-
mitted in the proceeding shall be a part
of the hearing record and shall be
available to the public except as pro-
vided in §§ 122.7 (NPDES) and 270.12
(RCRA), in the Office of the Regional
Hearing Clerk, as soon as it is received
in that office.

(b) Evidentiary hearings shall be ei-
ther stenographically reported ver-
batim or tape recorded, and thereupon
transcribed. After the hearing, the re-
porter shall certify and file with the
Regional Hearing Clerk:

(1) The original of the transcript, and
(2) The exhibits received or offered

into evidence at the hearing.
(c) The Regional Hearing Clerk shall

promptly notify each of the parties of
the filing of the certified transcript of
proceedings. Any party who desires a
copy of the transcript of the hearing
may obtain a copy of the hearing tran-
script from the Regional Hearing Clerk
upon payment of costs.

(d) The Presiding Officer shall allow
witnesses, parties, and their counsel an
opportunity to submit such written
proposed corrections of the transcript
of any oral testimony taken at the
hearing, pointing out errors that may
have been made in transcribing the tes-
timony, as are required to make the
transcript conform to the testimony.
Except in unusual cases, no more than
30 days shall be allowed for submitting
such corrections from the day a com-
plete transcript of the hearing becomes
available.

§ 124.88 Proposed findings of fact and
conclusions; brief.

Within 45 days after the certified
transcript is filed, any party may file
with the Regional Hearing Clerk pro-
posed findings of fact and conclusions
of law and a brief in support thereof.
Briefs shall contain appropriate ref-
erences to the record. A copy of these
findings, conclusions, and brief shall be
served upon all the other parties and
the Presiding Officer. The Presiding Of-

ficer, for good cause shown, may ex-
tend the time for filing the proposed
findings and conclusions and/or the
brief. The Presiding Officer may allow
reply briefs.

§ 124.89 Decisions.
(a) The Presiding Officer shall review

and evaluate the record, including the
proposed findings and conclusions, any
briefs filed by the parties, and any in-
terlocutory decisions under § 124.90 and
shall issue and file his initial decision
with the Regional Hearing Clerk. The
Regional Hearing Clerk shall imme-
diately serve copies of the initial deci-
sion upon all parties (or their counsel
of record) and the Administrator.

(b) The initial decision of the Presid-
ing Officer shall automatically become
the final decision 30 days after its serv-
ice unless within that time:

(1) A party files a petition for review
by the Environmental Appeals Board
pursuant to § 124.91; or

(2) The Environmental Appeals Board
sua sponte files a notice that it will re-
view the decision pursuant to § 124.91.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5336, Feb. 13, 1992]

§ 124.90 Interlocutory appeal.
(a) Except as provided in this section,

appeals to the Environmental Appeals
Board may be taken only under § 124.91.
Appeals from orders or rulings may be
taken under this section only if the
Presiding Officer, upon motion of a
party, certifies those orders or rulings
to the Environmental Appeals Board
for appeal on the record. Requests to
the Presiding Officer for certification
must be filed in writing within 10 days
of service of notice of the order, ruling,
or decision and shall state briefly the
grounds relied on.

(b) The Presiding Officer may certify
an order or ruling for appeal to the En-
vironmental Appeals Board if:

(1) The order or ruling involves an
important question on which there is
substantial ground for difference of
opinion, and

(2) Either: (i) An immediate appeal of
the order or ruling will materially ad-
vance the ultimate completion of the
proceeding; or

(ii) A review after the final order is
issued will be inadequate or ineffective.
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(c) If the Environmental Appeals
Board decides that certification was
improperly granted, it shall decline to
hear the appeal. The Environmental
Appeals Board shall accept or decline
all interlocutory appeals within 30 days
of their submission; if the Environ-
mental Appeals Board takes no action
within that time, the appeal shall be
automatically dismissed. When the
Presiding Officer declines to certify an
order or ruling to the Environmental
Appeals Board for an interlocutory ap-
peal, it may be reviewed by the Envi-
ronmental Appeals Board only upon ap-
peal from the initial decision of the
Presiding Officer, except when the En-
vironmental Appeals Board deter-
mines, upon motion of a party and in
exceptional circumstances, that to
delay review would not be in the public
interest. Such motion shall be made
within 5 days after receipt of notifica-
tion that the Presiding Officer has re-
fused to certify an order or ruling for
interlocutory appeal to the Environ-
mental Appeals Board. Ordinarily, the
interlocutory appeal will be decided on
the basis of the submissions made to
the Presiding Officer. The Environ-
mental Appeals Board may, however,
allow briefs and oral argument.

(d) In exceptional circumstances, the
Presiding Officer may stay the pro-
ceeding pending a decision by the Envi-
ronmental Appeals Board upon an
order or ruling certified by the Presid-
ing Officer for an interlocutory appeal,
or upon the denial of such certification
by the Presiding Officer.

(e) The failure to request an inter-
locutory appeal shall not prevent tak-
ing exception to an order or ruling in
an appeal under § 124.91.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5336, Feb. 13, 1992]

§ 124.91 Appeal to the Administrator.
(a)(1) Within 30 days after service of

an initial decision, or a denial in whole
or in part of a request for an evi-
dentiary hearing, any party or re-
quester, as the case may be, may ap-
peal any matter set forth in the initial
decision or denial, or any adverse order
or ruling to which the party objected
during the hearing, by filing with the
Environmental Appeals Board notice of
appeal and petition for review. The pe-

tition shall include a statement of the
supporting reasons and, when appro-
priate, a showing that the initial deci-
sion contains:

(i) A finding of fact or conclusion of
law which is clearly erroneous, or

(ii) An exercise of discretion or pol-
icy which is important and which the
Environmental Appeals Board should
review.

(2) Within 15 days after service of a
petition for review under paragraph
(c)(1) of this section, any other party to
the proceeding may file a responsive
petition.

(3) Policy decisions made or legal
conclusions drawn in the course of de-
nying a request for an evidentiary
hearing may be reviewed and changed
by the Environmental Appeals Board in
an appeal under this section.

(b) Within 30 days of an initial deci-
sion or denial of a request for an evi-
dentiary hearing, the Environmental
Appeals Board may, sua sponte, review
such decision. Within 7 days after the
Environmental Appeals Board has de-
cided under this section to review an
initial decision or the denial of a re-
quest for an evidentiary hearing, no-
tice of that decision shall be served by
mail upon all affected parties and the
Regional Administrator.

(c)(1) Within a reasonable time fol-
lowing the filing of the petition for re-
view, the Environmental Appeals
Board shall issue an order either grant-
ing or denying the petition for review.
When the Environmental Appeals
Board grants a petition for review or
determines under paragraph (b) of this
section to review a decision, the Envi-
ronmental Appeals Board may notify
the parties that only certain issues
shall be briefed.

(2) Upon granting a petition for re-
view, the Regional Hearing Clerk shall
promptly forward a copy of the record
to the Environmental Appeals Board
and shall retain a complete duplicate
copy of the record in the Regional Of-
fice.

(d) Notwithstanding the grant of a
petition for review or a determination
under paragraph (b) of this section to
review a decision, the Environmental
Appeals Board may summarily affirm
without opinion an initial decision or
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the denial of a request for an evi-
dentiary hearing.

(e) A petition to the Environmental
Appeals Board under paragraph (a) of
this section for review of any initial
decision or the denial of an evidentiary
hearing is, under 5 U.S.C. 704, a pre-
requisite to the seeking of judicial re-
view of the final decision of the Agen-
cy.

(f) If a party timely files a petition
for review or if the Environmental Ap-
peals Board sua sponte orders review,
then, for purposes of judicial review,
final Agency action on an issue occurs
as follows:

(1) If the Environmental Appeals
Board denies review or summarily af-
firms without opinion as provided in
§ 124.91(d), then the initial decision or
denial becomes the final Agency action
and occurs upon the service of notice of
the Environmental Appeals Board’s ac-
tion.

(2) If the Environmental Appeals
Board issues a decision without re-
manding the proceeding then the final
permit, redrafted as required by the
Environmental Appeals Board’s origi-
nal decision, shall be reissued and
served upon all parties to the appeal.

(3) If the Environmental Appeals
Board issues a decision remanding the
proceeding, then final Agency action
occurs upon completion of the re-
manded proceeding, inlcuding any ap-
peals to the Environmental Appeals
Board from the results of the remanded
proceeding.

(g) The petitioner may file a brief in
support of the petition within 21 days
after the Environmental Appeals Board
has granted a petition for review. Any
other party may file a responsive brief
within 21 days of service of the peti-
tioner’s brief. The petitioner then may
file a reply brief within 14 days of serv-
ice of the responsive brief. Any person
may file an amicus brief for the consid-
eration of the Environmental Appeals
Board within the same time periods
that govern reply briefs. If the Envi-
ronmental Appeals Board determines,
sua sponte, to review an initial Re-
gional Administrator’s decision or the
denial of a request for an evidentiary
hearing, the Environmental Appeals
Board shall notify the parties of the
schedule for filing briefs.

(h) Review by the Environmental Ap-
peals Board of an initial decision or the
denial of an evidentiary hearing shall
be limited to the issues specified under
paragraph (a) of this section, except
that after notice to all the parties, the
Environmental Appeals Board may
raise and decide other matters which it
considers material on the basis of the
record.

(i) Motions to reconsider a final order
shall be filed within ten (10) days after
service of the final order. Every such
motion must set forth the matters
claimed to have been erroneously de-
cided and the nature of the alleged er-
rors. Motions for reconsideration under
this provision shall be directed to, and
decided by, the Environmental Appeals
Board. Motions for reconsideration di-
rected to the Administrator, rather
than to the Environmental Appeals
Board, will not be considered, except in
cases that the Environmental Appeals
Board has referred to the
Administrator pursuant to § 124.72 and
in which the Administrator has issued
the final order. A motion for re-
consideration shall not stay the effec-
tive date of the final order unless
specifically so ordered by the Environ-
mental Appeals Board.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5336, Feb. 13, 1992]

Subpart F—Non-Adversary Panel
Procedures

§ 124.111 Applicability.

(a) Except as set forth in this sub-
part, this subpart applies in lieu of, and
to complete exclusion of, subparts A
through E in the following cases:

(1)(i) In any proceedings for the
issuance of any NPDES permit under
CWA sections 402 and 405(f) which con-
stitute ‘‘initial licensing’’ under the
Administrative Procedure Act, when
the Regional Administrator elects to
apply this subpart and explicitly so
states in the public notice of the draft
permit under § 124.10 or in a supple-
mental notice under § 124.14. If an
NPDES draft permit is processed under
this subpart, any other draft permits
which have been consolidated with the
NPDES draft permit under § 124.4 shall
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likewise be processed under this sub-
part, except for PSD permits when the
Regional Administrator makes a find-
ing under § 124.4(e) that consolidation
would be likely to result in missing the
one year statutory deadline for issuing
a final PSD permit under the CAA.

(ii) ‘‘Initial licensing’’ includes both
the first decision on an NPDES permit
applied for by a discharger that has not
previously held one and the first deci-
sion on any variance requested by a
discharger.

(iii) To the extent this subpart is
used to process a request for a variance
under CWA section 301(h), the term
‘‘Administrator or a person designated
by the Administrator’’ shall be sub-
stituted for the term ‘‘Regional Admin-
istrator’’.

(2) In any proceeding for which a
hearing under this subpart was granted
under § 124.75 following a request for a
formal hearing under § 124.74. See
§§ 124.74(c)(8) and 124.75(a)(2).

(3) Whenever the Regional Adminis-
trator determines as a matter of dis-
cretion that the more formalized mech-
anisms of this subpart should be used
to process draft NPDES general per-
mits (for which evidentiary hearings
are unavailable under § 124.71), or draft
RCRA or draft UIC permits.

(b) EPA shall not apply these proce-
dures to a decision on a variance where
subpart E proceedings are simulta-
neously pending on the other condi-
tions of the permit. See § 124.64(b).

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 18786, May 2, 1989]

§ 124.112 Relation to other subparts.
The following provisions of subparts

A through E apply to proceedings
under this subpart:

(a)(1) Sections 124.1 through 124.10.
(2) Section 124.14 ‘‘Reopening of com-

ment period.’’
(3) Section 124.16 ‘‘Stays of contested

permit conditions.’’
(4) Section 124.20 ‘‘Computation of

time.’’
(b)(1) Section 124.41 ‘‘Definitions ap-

plicable to PSD Permits.’’
(2) Section 124.42 ‘‘Additional proce-

dures for PSD permits affecting Class I
Areas.’’

(c)(1) Sections 124.51 through 124.56.
(2) Section 124.57(c) ‘‘Public notice.’’

(3) Sections 124.58 through 124.66.
(d)(1) Section 124.72 ‘‘Definitions,’’

except for the definition of ‘‘Presiding
Officer,’’ see section 124.119.

(2) Section 124.73 ‘‘Filing.’’
(3) Section 124.78 ‘‘Ex parte commu-

nications.’’
(4) Section 124.80 ‘‘Filing and serv-

ice.’’
(5) Section 124.85(a) (Burden of proof).
(6) Section 124.86 ‘‘Motions.’’
(7) Section 124.87 ‘‘Record of hear-

ings.’’
(8) Section 124.90 ‘‘Interlocutory ap-

peal.’’
(e) In the case of permits to which

this subpart is made applicable after a
final permit has been issued under
§ 124.15, either by the grant under
§ 124.75 of a hearing request under
§ 124.74, or by notice of supplemental
proceedings under § 124.14, §§ 124.13 and
124.76 shall also apply.

§ 124.113 Public notice of draft permits
and public comment period.

Public notice of a draft permit under
this subpart shall be given as provided
in §§ 124.10 and 124.57. At the discretion
of the Regional Administrator, the
public comment period specified in this
notice may include an opportunity for
a public hearing under § 124.12.

§ 124.114 Request for hearing.

(a) By the close of the comment pe-
riod under § 124.113, any person may re-
quest the Regional Administrator to
hold a panel hearing on the draft per-
mit by submitting a written request
containing the following:

(1) A brief statement of the interest
of the person requesting the hearing;

(2) A statement of any objections to
the draft permit;

(3) A statement of the issues which
such person proposes to raise for con-
sideration at the hearing; and

(4) Statements meeting the require-
ments of § 124.74(c)(1)–(5).

(b) Whenever (1) a written request
satisfying the requirements of para-
graph (a) of this section has been re-
ceived and presents genuine issues of
material fact, or (2) the Regional Ad-
ministrator determines sua sponte that
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a hearing under this subpart is nec-
essary or appropriate, the Regional Ad-
ministrator shall notify each person re-
questing the hearing and the applicant,
and shall provide public notice under
§ 124.57(c). If the Regional Adminis-
trator determines that a request does
not meet the requirements of para-
graph (a) of this section or does not
present genuine issues of fact, the Re-
gional Administrator may deny the re-
quest for the hearing and shall serve
written notice of that determination
on all persons requesting the hearing.

(c) The Regional Administrator may
also decide before a draft permit is pre-
pared under § 124.6 that a hearing
should be held under this section. In
such cases, the public notice of the
draft permit shall explicitly so state
and shall contain the information re-
quired by § 124.57(c). This notice may
also provide for a hearing under § 124.12
before a hearing is conducted under
this section.

§ 124.115 Effect of denial of or absence
of request for hearing.

If no request for a hearing is made
under § 124.114, or if all such requests
are denied under that section, the Re-
gional Administrator shall then pre-
pare a recommended decision under
§ 124.124. Any person whose hearing re-
quest has been denied may then appeal
that recommended decision to the En-
vironmental Appeals Board as provided
in § 124.91.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5337, Feb. 13, 1992]

§ 124.116 Notice of hearing.
(a) Upon granting a request for a

hearing under § 124.114 the Regional Ad-
ministrator shall promptly publish a
notice of the hearing as required under
§ 124.57(c). The mailed notice shall in-
clude a statement which indicates
whether the Presiding Officer or the
Regional Administrator will issue the
Recommended decision. The mailed no-
tice shall also allow the participants at
least 30 days to submit written com-
ments as provided under § 124.118.

(b) The Regional Administrator may
also give notice of a hearing under this
section at the same time as notice of a
draft permit under § 124.113. In that
case the comment periods under

§§ 124.113 and 124.118 shall be merged
and held as a single public comment
period.

(c) The Regional Administrator may
also give notice of hearing under this
section in response to a hearing re-
quest under § 124.74 as provided in
§ 124.75.

§ 124.117 Request to participate in
hearing.

(a) Persons desiring to participate in
any hearing noticed under this section,
shall file a request to participate with
the Regional Hearing Clerk before the
deadline set forth in the notice of the
grant of the hearing. Any person filing
such a request becomes a party to the
proceedings within the meaning of the
Administrative Procedure Act. The re-
quest shall include:

(1) A brief statement of the interest
of the person in the proceeding;

(2) A brief outline of the points to be
addressed;

(3) An estimate of the time required;
and

(4) The requirements of § 124.74(c)(1)–
(5).

(5) If the request is submitted by an
organization, a nonbinding list of the
persons to take part in the presen-
tation.

(b) As soon as practicable, but in no
event later than 2 weeks before the
scheduled date of the hearing, the Pre-
siding Officer shall make a hearing
schedule available to the public and
shall mail it to each person who re-
quested to participate in the hearing.

§ 124.118 Submission of written com-
ments on draft permit.

(a) No later than 30 days before the
scheduled start of the hearing (or such
other date as may be set forth in the
notice of hearing), each party shall file
all of its comments on the draft per-
mit, based on information in the ad-
ministrative record and any other in-
formation which is or reasonably could
have been available to that party. All
comments shall include any affidavits,
studies, data, tests, or other materials
relied upon for making any factual
statements in the comments.
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(b)(1) Written comments filed under
paragraph (a) of this section shall con-
stitute the bulk of the evidence sub-
mitted at the hearing. Oral statements
at the hearing should be brief and in
the nature of argument. They shall be
restricted either to points that could
not have been made in written com-
ments, or to emphasize points which
are made in the comments, but which
the party believes can more effectively
be argued in the hearing context.

(2) Notwithstanding the foregoing,
within two weeks prior to the deadline
specified in paragraph (a) of this sec-
tion for the filing of comments, any
party may move to submit all or part
of its comments orally at the hearing
in lieu of submitting written comments
and the Presiding Officer shall, within
one week, grant such motion if the
Presiding Officer finds that the party
will be prejudiced if required to submit
the comments in written form.

(c) Parties to any hearing may sub-
mit written material in response to the
comments filed by other parties under
paragraph (a) of this section at the
time they appear at the panel stage of
the hearing under § 124.120.

§ 124.119 Presiding Officer.
(a)(1)(i) Before giving notice of a

hearing under this subpart in a pro-
ceeding involving an NPDES permit,
the Regional Administrator shall re-
quest that the Chief Administrative
Law Judge assign an Administrative
Law Judge as the Presiding Officer.
The Chief Administrative Law Judge
shall then make the assignment.

(ii) If all parties to such a hearing
waive in writing their statutory right
to have an Administrative Law Judge
named as the Presiding Officer in a
hearing subject to this subparagraph
the Regional Administrator may name
a Presiding Officer under paragraph
(a)(2)(ii) of this section.

(2) Before giving notice of a hearing
under this subpart in a proceeding
which does not involve an NPDES per-
mit or a RCRA permit termination, the
Regional Administrator shall either:

(i) Request that the Chief Adminis-
trative Law Judge assign an Adminis-
trative Law Judge as the Presiding Of-
ficer. The Chief Administrative Law
Judge may thereupon make such an as-

signment if he concludes that the other
duties of his office allow, or

(ii) Name a lawyer permanently or
temporarily employed by the Agency
and without prior connection with the
proceeding to serve as Presiding Offi-
cer;

(iii) If the Chief Administrative Law
Judge declines to name an Administra-
tive Law Judge as Presiding Officer
upon receiving a request under para-
graph (a)(2)(i) of this section, the Re-
gional Administrator shall name a Pre-
siding Officer under paragraph (a)(2)(ii)
of this section.

(b) It shall be the duty of the Presid-
ing Officer to conduct a fair and impar-
tial hearing. The Presiding Officer
shall have the authority:

(1) Conferred by § 124.85(b)(1)–(15),
§ 124.83 (b) and (c), and;

(2) To receive relevant evidence, pro-
vided that all comments under §§ 124.113
and 124.118, the record of the panel
hearing under § 124.120, and the admin-
istrative record, as defined in § 124.9 or
in § 124.18 as the case may be shall be
received in evidence, and

(3) Either upon motion or sua sponte,
to change the date of the hearing under
§ 124.120, or to recess such a hearing
until a future date. In any such case
the notice required by § 124.10 shall be
given.

(c) Whenever a panel hearing will be
held on an individual draft NPDES per-
mit for a source which does not have
an existing permit, the Presiding Offi-
cer, on motion by the source, may
issue an order authorizing it to begin
discharging if it complies with all con-
ditions of the draft permit or such
other conditions as may be imposed by
the Presiding Officer in consultation
with the panel. The motion shall be
granted if no party opposes it, or if the
source demonstrates that:

(1) It is likely to receive a permit to
discharge at that site;

(2) The environment will not be irrep-
arably harmed if the source is allowed
to begin discharging in compliance
with the conditions of the Presiding Of-
ficer’s order pending final agency ac-
tion; and

(3) Its discharge pending final agency
action is in the public interest.

(d) If for any offshore or coastal mo-
bile exploratory drilling rig or coastal
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mobile developmental drilling rig
which has never received a finally ef-
fective permit to discharge at a ‘‘site,’’
but which is not a ‘‘new discharger’’ or
‘‘new source,’’ the Regional Adminis-
trator finds that compliance with cer-
tain permit conditions may be nec-
essary to avoid irreparable environ-
mental harm during the nonadversary
panel procedures, he may specify in the
statement of basis or fact sheet that
those conditions, even if contested,
shall remain enforceable obligations of
the discharger during administrative
review unless otherwise modified by
the Presiding Officer under paragraph
(c) of this section.

(Clean Water Act (33 U.S.C. 1251 et seq.), Safe
Drinking Water Act (42 U.S.C. 300f et seq.),
Clean Air Act (42 U.S.C. 7401 et seq.), Re-
source Conservation and Recovery Act (42
U.S.C. 6901 et seq.))

[48 FR 14264, Apr. 1, 1983, as amended at 48
FR 39620, Sept. 1, 1983]

§ 124.120 Panel hearing.
(a) A Presiding Officer shall preside

at each hearing held under this sub-
part. An EPA panel shall also take part
in the hearing. The panel shall consist
of three or more EPA temporary or
permanent employees having special
expertise or responsibility in areas re-
lated to the hearing issue, none of
whom shall have taken part in formu-
lating the draft permit. If appropriate
for the evaluation of new or different
issues presented at the hearing, the
panel membership, at the discretion of
the Regional Administrator, may
change or may include persons not em-
ployed by EPA.

(b) At the time of the hearing notice
under § 124.116, the Regional Adminis-
trator shall designate the persons who
shall serve as panel members for the
hearing and the Regional Adminis-
trator shall file with the Regional
Hearing Clerk the name and address of
each person so designated. The Re-
gional Administrator may also des-
ignate EPA employees who will provide
staff support to the panel but who may
or may not serve as panel members.
The designated persons shall be subject
to the ex parte rules in § 124.78. The Re-
gional Administrator may also des-
ignate Agency trial staff as defined in
§ 124.78 for the hearing.

(c) At any time before the close of
the hearing the Presiding Officer, after
consultation with the panel, may re-
quest that any person having knowl-
edge concerning the issues raised in the
hearing and not then scheduled to par-
ticipate therein appear and testify at
the hearing.

(d) The panel members may question
any person participating in the panel
hearing. Cross-examination by persons
other than panel members shall not be
permitted at this stage of the proceed-
ing except when the Presiding Officer
determines, after consultation with the
panel, that the cross-examination
would expedite consideration of the
issues. However, the parties may sub-
mit written questions to the Presiding
Officer for the Presiding Officer to ask
the participants, and the Presiding Of-
ficer may, after consultation with the
panel, and at his or her sole discretion,
ask these questions.

(e) At any time before the close of
the hearing, any party may submit to
the Presiding Officer written questions
specifically directed to any person ap-
pearing or testifying in the hearing.
The Presiding Officer, after consulta-
tion with the panel may, at his sole
discretion, ask the written question so
submitted.

(f) Within 10 days after the close of
the hearing, any party shall submit
such additional written testimony, af-
fidavits, information, or material as
they consider relevant or which the
panel may request. These additional
submissions shall be filed with the Re-
gional Hearing Clerk and shall be a
part of the hearing record.

[48 FR 14264, Apr. 1, 1983, as amended at 49
FR 38052, Sept. 26, 1984]

§ 124.121 Opportunity for cross-exam-
ination.

(a) Any party to a panel hearing may
submit a written request to cross-ex-
amine any issue of material fact. The
motion shall be submitted to the Pre-
siding Officer within 15 days after a full
transcript of the panel hearing is filed
with the Regional Hearing Clerk and
shall specify:

(1) The disputed issue(s) of material
fact. This shall include an explanation
of why the questions at issue are fac-
tual, the extent to which they are in
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dispute in light of the then existing
record, and the extent to which they
are material to the decision on the ap-
plication; and

(2) The person(s) to be cross-exam-
ined, and an estimate of the time nec-
essary to conduct the cross-examina-
tion. This shall include a statement ex-
plaining how the cross-examination
will resolve the disputed issues of ma-
terial fact.

(b) After receipt of all motions for
cross-examination under paragraph (a)
of this section, the Presiding Officer,
after consultation with the hearing
panel, shall promptly issue an order ei-
ther granting or denying each request.
No cross-examination shall be allowed
on questions of policy except to the ex-
tent required to disclose the factual
basis for permit requirements, or on
questions of law, or regarding matters
(such as the validity of effluent limita-
tions guidelines) that are not subject
to challenge in permit issuance pro-
ceedings. Orders granting requests for
cross-examination shall be served on
all parties and shall specify:

(1) The issues on which cross-exam-
ination is granted;

(2) The persons to be cross-examined
on each issue;

(3) The persons allowed to conduct
cross-examination;

(4) Time limits for the examination
of witnesses by each cross-examiner;
and

(5) The date, time, and place of the
supplementary hearing at which cross-
examination shall take place.

(6) In issuing this order, the Presid-
ing Officer may determine that two or
more parties have the same or similar
interests and that to prevent unduly
repetitious cross-examination, they
should be required to choose a single
representative for purposes of cross-ex-
amination. In that case, the order shall
simply assign time for cross-examina-
tion without further identifying the
representative. If the designated par-
ties fail to choose a single representa-
tive, the Presiding Officer may divide
the assigned time among the represent-
atives or issue any other order which
justice may require.

(c) [Reserved]
(d) The Presiding Officer and, to the

extent possible, the members of the

hearing panel shall be present at the
supplementary hearing. During the
course of the hearing, the Presiding Of-
ficer shall have authority to modify
any order issued under paragraph (b) of
this section. A record will be made
under § 124.87.

(e)(1) No later than the time set for
requesting cross-examination, a party
may request that alternative methods
of clarifying the record (such as the
submission of additional written infor-
mation) be used in lieu of or in addi-
tion to cross-examination. The Presid-
ing Officer shall issue an order grant-
ing or denying this request at the time
he or she issues (or would have issued)
an order granting or denying a request
for cross-examination, under paragraph
(b) of this section. If the request for an
alternative method is granted, the
order shall specify the alternative and
any other relevant information (such
as the due date for submitting written
information).

(2) In passing on any request for
cross-examination submitted under
paragraph (a) of this section, the
Presiding Officer may, as a pre-
condition to ruling on the merits of the
request, require alternative means of
clarifying the record to be used wheth-
er or not a request to do so has been
made. The party requesting cross-ex-
amination shall have one week to com-
ment on the results of using the alter-
native method. After considering these
comments the Presiding Officer shall
issue an order granting or denying the
request for cross-examination.

(f) The provisions of §§ 124.85(d)(2) and
124.84(e) apply to proceedings under
this subpart.

[48 FR 14264, Apr. 1, 1983, as amended at 49
FR 38052, Sept. 26, 1984]

§ 124.122 Record for final permit.
The record on which the final permit

shall be based in any proceeding under
this subpart consists of:

(a) The administrative record com-
piled under § 124.9 or § 124.18 as the case
may be;

(b) Any material submitted under
§ 124.78 relating to ex parte contacts;

(c) All notices issued under § 124.113;
(d) All requests for hearings, and rul-

ings on those requests, received or
issued under § 124.114;
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(e) Any notice of hearing issued
under § 124.116;

(f) Any request to participate in the
hearing received under § 124.117;

(g) All comments submitted under
§ 124.118, any motions made under that
section and the rulings on them, and
any comments filed under § 124.113;

(h) The full transcript and other ma-
terial received into the record of the
panel hearing under § 124.120;

(i) Any motions for, or rulings on,
cross-examination filed or issued under
§ 124.121;

(j) Any motions for, orders for, and
the results of, any alternatives to
cross-examination under § 124.121; and

(k) The full transcript of any cross-
examination held.

§ 124.123 Filing of brief, proposed find-
ings of fact and conclusions of law
and proposed modified permit.

Unless otherwise ordered by the Pre-
siding Officer, each party may, within
20 days after all requests for cross-ex-
amination are denied or after a tran-
script of the full hearing including any
cross-examination becomes available,
submit proposed findings of fact; con-
clusions regarding material issues of
law, fact, or discretion; a proposed
modified permit (if such person is urg-
ing that the draft or final permit be
modified); and a brief in support there-
of; together with references to relevant
pages of transcript and to relevant ex-
hibits. Within 10 days thereafter each
party may file a reply brief concerning
matters contained in opposing briefs
and containing alternative findings of
fact; conclusions regarding material
issues of law, fact, or discretion; and a
proposed modified permit where appro-
priate. Oral argument may be held at
the discretion of the Presiding Officer
on motion of any party or sua sponte.

§ 124.124 Recommended decision.
The person named to prepare the de-

cision shall, as soon as practicable
after the conclusion of the hearing,
evaluate the record of the hearing and
prepare and file a recommended deci-
sion with the Regional Hearing Clerk.
That person may consult with, and re-
ceive assistance from, any member of
the hearing panel in drafting the rec-
ommended decision, and may delegate

the preparation of the recommended
decision to the panel or to any member
or members of it. This decision shall
contain findings of fact, conclusions re-
garding all material issues of law, and
a recommendation as to whether and in
what respect the draft or final permit
should be modified. After the rec-
ommended decision has been filed, the
Regional Hearing Clerk shall serve a
copy of that decision on each party and
upon the Environmental Appeals
Board.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5337, Feb. 13, 1992]

§ 124.125 Appeal from or review of rec-
ommended decision.

Within 30 days after service of the
recommended decision, any party may
take exception to any matter set forth
in that decision or to any adverse order
or ruling of the Presiding Officer to
which that party objected, and may ap-
peal those exceptions to the Environ-
mental Appeals Board as provided in
§ 124.91, except that references to the
initial decision will mean recommended
decision under § 124.124.

[57 FR 5337, Feb. 13, 1992]

§ 124.126 Final decision.
As soon as practicable after all ap-

peal proceedings have been completed,
the Environmental Appeals Board shall
issue a final decision. The Environ-
mental Appeals Board may consult
with the Presiding Officer, members of
the hearing panel, or any other EPA
employee other than members of the
Agency Trial Staff under § 124.78 in pre-
paring the final decision. The Hearing
Clerk shall file a copy of the decision
on all parties.

[57 FR 5337, Feb. 13, 1992]

§ 124.127 Final decision if there is no
review.

If no party appeals a recommended
decision to the Environmental Appeals
Board, and if the Environmental Ap-
peals Board does not elect to review it,
the recommended decision becomes the
final decision of the Agency upon the
expiration of the time for filing any ap-
peals.

[57 FR 5337, Feb. 13, 1992]
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§ 124.128 Delegation of authority; time
limitations.

(a) The Administrator delegates au-
thority to the Environmental Appeals
Board (which is described in § 1.25 of
this title) to issue final decisions in ap-
peals filed under this subpart. An ap-
peal directed to the Administrator,
rather than to the Environmental Ap-
peals Board, will not be considered.
This delegation does not preclude the
Environmental Appeals Board from re-
ferring an appeal or a motion filed
under this subpart to the Adminis-
trator when the Environmental Ap-
peals Board, in its discretion, deems it
appropriate to do so. When an appeal or
motion is referred to the Adminis-
trator by the Environmental Appeals
Board, all parties shall be so notified
and the rules in this subpart referring
to the Environmental Appeals Board
shall be interpreted as referring to the
Administrator.

(b) The failure of the Environmental
Appeals Board, the Regional Adminis-
trator, or the Presiding Officer to do
any act within the time periods speci-
fied under this part shall not waive or
diminish any right, power, or authority
of the United States Environmental
Protection Agency.

(c) Upon a showing by any party that
it has been prejudiced by a failure of
the Environmental Appeals Board, the
Regional Administrator, or the Presid-
ing Officer to do any act within the
time periods specified under this part,
the Environmental Appeals Board, the
Regional Administrator, and the Pre-
siding Officer, as the case may be, may
grant that party such relief of a proce-
dural nature (including extension of
any time for compliance or other ac-
tion) as may be appropriate.

[57 FR 5337, Feb. 13, 1992]

APPENDIX A TO PART 124—GUIDE TO
DECISIONMAKING UNDER PART 124

This appendix is designed to assist in read-
ing the procedural requirements set out in
part 124. It consists of two flow charts.

Figure 1 diagrams the more conventional
sequence of procedures EPA expects to fol-
low in processing permits under this part. It
outlines how a permit will be applied for,
how a draft permit will be prepared and pub-
licly noticed for comment, and how a final

permit will be issued under the procedures in
subpart A.

This permit may then be appealed to the
Administrator, as specified both in subpart A
(for RCRA, UIC, or PSD permits), or subpart
E or F (for NPDES permits). The first flow
chart also briefly outlines which permit de-
cisions are eligible for which types of appeal.

Part 124 also contains special ‘‘non-adver-
sary panel hearing’’ procedures based on the
‘‘initial licensing’’ provisions of the Admin-
istrative Procedure Act. These procedures
are set forth in subpart F. In some cases,
EPA may only decide to make those proce-
dures applicable after it has gone through
the normal subpart A procedures on a draft
permit. This process is also diagrammed in
Figure 1.

Figure 2 sets forth the general procedure
to be followed where these subpart F proce-
dures have been made applicable to a permit
from the beginning.

Both flow charts outline a sequence of
events directed by arrows. The boxes set
forth elements of the permit process; and the
diamonds indicate key decisionmaking
points in the permit process.

The charts are discussed in more detail
below.

Figure 1—Conventional EPA Permitting
Procedures

This chart outlines the procedures for
issuing permits whenever EPA does not
make use of the special ‘‘panel hearing’’ pro-
cedures in subpart F. The major steps de-
picted on this chart are as follows:

1. The permit process can begin in any one
of the following ways:

a. Normally, the process will begin when a
person applies for a permit under §§ 122.21
(NPDES), 144.31 (UIC), 233.4 (404), and 270.10
(RCRA) and 124.3.

b. In other cases, EPA may decide to take
action on its own initiative to change a per-
mit or to issue a general permit. This leads
directly to preparation of a draft permit
under § 124.6.

c. In addition, the permittee or any inter-
ested person (other than for PSD permits)
may request modification, revocation and
reissuance or termination of a permit under
§§ 122.62, 122.64 (NPDES), 144.39, 144.40 (UIC),
233.14, 233.15, (404), 270.41, 270.43 (RCRA), and
124.5.

Those requests can be handled in either of
two ways:

i. EPA may tentatively decide to grant the
request and issue a new draft permit for pub-
lic comment, either with or without requir-
ing a new application.

ii. If the request is denied, an informal ap-
peal to the Environmental Appeals Board is
available.

2. The next major step in the permit proc-
ess is the preparation of a draft permit. As
the chart indicates, preparing a draft permit
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also requires preparation of either a state-
ment of basis (§ 124.7), a fact sheet (§ 124.5) or,
compilation of an ‘‘administrative record’’
(§ 124.9), and public notice (§ 124.10).

3. The next stage is the public comment pe-
riod (§ 124.11). A public hearing under § 124.12
may be requested before the close of the pub-
lic comment period.

EPA has the discretion to hold a public
hearing, even if there were no requests dur-
ing the public comment period. If EPA de-
cides to schedule one, the public comment
period will be extended through the close of
the hearing. EPA also has the discretion to
conduct the public hearing under subpart F
panel procedures. (See Figure 2.)

The regulations provide that all arguments
and factual materials that a person wishes
EPA to consider in connection with a par-
ticular permit must be placed in the record
by the close of the public comment period
(§ 124.13).

4. Section 124.14 states that EPA, at any
time before issuing a final permit decision
may decide to either reopen or extend the
comment period, prepare a new draft permit
and begin the process again from that point,
or for RCRA and UIC permits, or for NPDES
permits that constitute ‘‘initial licensing’’,
to begin ‘‘panel hearing’’ proceedings under
subpart F. These various results are shown
schematically.

5. The public comment period and any pub-
lic hearing will be followed by issuance of a
final permit decision (§ 124.15). As the chart
shows, the final permit must be accompanied
by a response to comments (§ 124.17) and be
based on the administrative record (§ 124.18).

6. After the final permit is issued, it may
be appealed to higher agency authority. The
exact form of the appeal depends on the type
of permit involved.

a. RCRA, UIC, or PSD permits standing
alone will be appealed directly to the Envi-
ronmental Appeals Board under § 124.9.

b. NPDES permits which do not involve
‘‘initial licensing’’ may be appealed in an
evidentiary hearing under subpart E. The
regulations provide (§ 124.74) that if such a
hearing is granted for an NPDES permit and
if RCRA or UIC permits have been consoli-
dated with that permit under § 124.4 then
closely related conditions of those RCRA or
UIC permits may be reexamined in an evi-
dentiary hearing. PSD permits, however,
may never be reexamined in a subpart E
hearing.

c. NPDES permits which do involve ‘‘ini-
tial licensing’’ may be appealed in a panel
hearing under subpart F. The regulations
provide that if such a hearing is granted for
an NPDES permit, consolidated RCRA, UIC,
or PSD permits may also be reexamined in
the same proceeding.

As discussed below, this is only one of sev-
eral ways the panel hearing procedures may
be used under these regulations.

7. This chart does not show EPA appeal
procedures in detail. Procedures for appeal
to the Environmental Appeals Board under
§ 124.19 are self-explanatory; subpart F proce-
dures are diagrammed in Figure 2; and sub-
part E procedures are basically the same
that would apply in any evidentiary hearing.

However, the chart at this stage does re-
flect the provisions of § 124.60(b), which al-
lows EPA, even after a formal hearing has
begun, to ‘‘recycle’’ a permit back to the
draft permit stage at any time before that
hearing has resulted in an initial decision.

Figure 2—Non-Adversary Panel Procedures

This chart outlines the procedures for
processing permits under the special ‘‘panel
hearing’’ procedures of subpart F. These pro-
cedures were designed for making decisions
that involve ‘‘initial licensing’’ NPDES per-
mits. Those permits include the first deci-
sions on an NPDES permit applied for by any
discharger that has not previously held one,
and the first decision on any statutory vari-
ance. In addition, these procedures will be
used for any RCRA, UIC, or PSD permit
which has been consolidated with such an
NPDES permit, and may be used, if the Re-
gional Administrator so chooses, for the
issuance of individual RCRA or UIC permits.
The steps depicted on this chart are as fol-
lows:

1. Application for a permit. These proceed-
ings will generally begin with an applica-
tion, since NPDES initial licensing always
will begin with an application.

2. Preparation of a draft permit. This is iden-
tical to the similar step in Figure 1.

3. Public comment period. This again is iden-
tical to the similar step in Figure 1. The Re-
gional Administrator has the opportunity to
schedule an informal public hearing under
§ 124.12 during this period.

4. Requests for a panel hearing must be re-
ceived by the end of the public comment pe-
riod under § 124.113. The recommended deci-
sion may then be appealed to the Environ-
mental Appeals Board. See § 124.115.

If a hearing request is denied, or if no hear-
ing requests are received, a recommended de-
cision will be issued based on the comments
received. The recommended decision may
then be appealed to the Administrator. See
§ 124.115.

5. If a hearing is granted, notice of the
hearing will be published in accordance with
§ 124.116 and will be followed by a second
comment period during which requests to
participate and the bulk of the remaining
evidence for the final decision will be re-
ceived (§§ 124.117 and 124.118).

The regulations also allow EPA to move
directly to this stage by scheduling a hear-
ing when the draft permit is prepared. In
such cases the comment period on the draft
permit under § 124.113 and the prehearing
comment period under § 124.118 would occur
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at the same time. EPA anticipates that this
will be the more frequent practice when per-
mits are processed under panel procedures.

This is also a stage at which EPA can
switch from the conventional procedures dia-
gramed in Figure 1 to the panel hearing pro-
cedures. As the chart indicates, EPA would
do this by scheduling a panel hearing either
through use of the ‘‘recycle’’ provision in

§ 124.14 or in response to a request for a for-
mal hearing under § 124.74.

6. After the close of the comment period, a
panel hearing will be held under § 124.120, fol-
lowed by any cross-examination granted
under § 124.121. The recommended decision
will then be prepared (§ 124.124) and an oppor-
tunity for appeal provided under § 124.125. A
final decision will be issued after appeal pro-
ceedings, if any, are concluded.
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[48 FR 14264, Apr. 1, 1983, as amended at 57 FR 5337, 5338, Feb. 13, 1992]
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