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Subpart A—Purpose, Scope and
General Program Requirements

§501.1 Purpose and scope.

(@) These regulations are promul-
gated under the authority of sections
101(e), 405(f), 501(a), and 518(e) of the

CWA, and implement the requirements
of those sections.

(b) This part specifies the procedures
EPA will follow in approving, revising,
and withdrawing State sludge manage-
ment programs under section 405(f)
that are not part of a State’s NPDES
program, and the requirements State
programs must meet to be approved by
the Administrator under section 405(f)
of CWA. Sludge Management Program
submissions may be developed and im-
plemented under any existing or new
State authority or authorities as long
as they meet the requirements of this
part. (States seeking approval of their
sludge program as part of their NPDES
program are to follow the requirements
and procedures for program modifica-
tion set forth in 40 CFR part 123.)

(c) Any complete State Sludge Man-
agement Program submitted for ap-
proval under this part shall have the
following as a minimum:

(1) The authority to require compli-
ance by any person who uses or dis-
poses of sewage sludge with standards
for sludge use or disposal issued under
section 405(d) of the CWA, including
compliance by federal facilities;

(2) The authority to issue permits
that apply, and ensure compliance
with, the applicable requirements of
section 405 of the Clean Water Act to
any POTW or other treatment works
treating domestic sewage, and proce-
dures for issuance of such permits;

(3) Provisions for regulating the use
or disposal of sewage sludge by non-
permittees;

(4) The authority to take actions to
protect public health and the environ-
ment from any adverse effects that
may occur from toxic pollutants in
sewage sludge; and

(5) The authority to abate violations
of the State sludge program, including
civil and criminal penalties and other
ways and means of enforcement. Indian
Tribes can satisfy criminal enforce-
ment authority requirements under
§501.25.

(d) In addition, any complete State
Sludge Management Program submit-
ted for approval under this part shall
have authority to address:
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(1) All sewage sludge management
practices used in the State, including
associated transport and storage, that
are practiced or planned to be prac-
ticed in the State, unless the State is
applying for partial sludge program ap-
proval in accordance with 40 CFR
123.30. The State sludge management
program shall also be applicable to all
federal facilities in the State. Sludge
management activities and practices
shall include as applicable:

(i) Sludge treatment, processing, and
short term storage practices as may be
covered by federal regulations;

(i) Sludge use and ultimate disposal
practices, including:

(A) Land application,

(B) Landfilling,

(C) Distribution & marketing,

(D) Incineration,

(E) Surface disposal sites, and

(F) Any other sludge use and disposal
practices as may be covered by federal
regulations.

(e) The Administrator will approve
State programs which conform to the
applicable requirements of this part.

(f)(1) Upon approval of a State pro-
gram, the Administrator will suspend
the issuance of federal permits for
those activities subject to the approved
State program. After program approval
EPA will retain jurisdiction over any
permits (including general permits)
which it has issued unless arrange-
ments have been made with the State
in the Memorandum of Agreement for
the State to assume responsibility for
these permits. Retention of jurisdic-
tion will include the processing of any
permit appeals, modification requests,
or variance requests; the conduct of in-
spections, and the receipt and review of
self-monitoring reports. If any permit
appeal, modification request, or vari-
ance request is not finally resolved
when the federally issued permit ex-
pires, EPA may, with the consent of
the State, retain jurisdiction until the
matter is resolved.

(2) The procedures outlined in the
preceding paragraph (f)(1) of this sec-
tion for the suspension of permitting
authority and transfer of existing per-
mits will also apply when EPA ap-
proves an Indian Tribe’s application to
operate a State sludge management
program and a State was the author-
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ized permitting authority under §501.13
for sludge management activities with-
in the scope of the newly approved pro-
gram. The authorized State will retain
jurisdiction over its existing permits as
described in paragraph (f)(1) of this sec-
tion absent a different arrangement
stated in the Memorandum of Agree-
ment executed between EPA and the
Tribe.

(g9) Notwithstanding approval of a
State sludge program, EPA has the au-
thority to take enforcement actions for
any violations of this part or sections
405 or 309 of the CWA.

(h) Any State program approved by
the Administrator shall at all times be
conducted in accordance with the re-
quirements of this part.

(i) Nothing in this part precludes a
State or political subdivision thereof,
or interstate agency, from adopting or
enforcing requirements established by
State or local law that are more strin-
gent or more extensive than those re-
quired in this part or in any other fed-
eral statute or regulation.

(J) Nothing in this part precludes a
State from operating a program with a
greater scope of coverage than that re-
quired under this part. If an approved
State program has greater scope of
coverage than required by federal law,
the additional coverage is not part of
the federally approved program.

(k) Sections 106 (a) and (d) of the Ma-
rine Protection, Research, and Sanc-
tuaries Act (MPRSA), 33 U.S.C. 1416,
generally preclude States from regulat-
ing or issuing permits for ocean dump-
ing. Nothing in this regulation is in-
tended to confer on the States the au-
thority to engage in the regulation or
permitting of ocean dumping in con-
travention of the provisions of sections
106 (a) and (d) of the MPRSA.

(I) The Administrator may allow a
State sewage sludge management agen-
cy to assign portions of its program re-
sponsibilities to local agencies, pro-
vided that:

(1) No assignment is made to a local
agency which owns or operates a POTW
or other facility that treats or disposes
of sewage sludge;

(2) The program description required
by §501.12 of this part identifies any as-
signment of program responsibilities to
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the local agency(ies), describes the ca-
pabilities of the local agency to carry
out assigned functions, and includes
copies of any documents which execute
the assignment and an agreement be-
tween the State sewage sludge manage-
ment agency and the local agency(ies)
defining their respective program re-
sponsibilities;

(3) The Attorney General’s State-
ment required by §501.13 of this part
states that any assignment of program
responsibilities to the local agency(ies)
described in the program description is
valid under State law and that State
and local law do not otherwise prohibit
the local agency(ies) from executing
the program responsibilities assigned
by the State sewage sludge manage-
ment agency;

(4) The Memorandum of Agreement
(MOA) required by §501.14 of this part
includes adequate provisions for the
State sewage sludge management agen-
cy’s oversight of the program respon-
sibilities assigned to the local agen-
cy(ies);

(5) The State sewage sludge manage-
ment agency retains all responsibility
for the program reporting required by
§501.21 of this part and for all other ac-
tivities required by this part or by the
MOA related to EPA oversight of the
State’s approved program; and

(6) The State sewage sludge manage-
ment agency retains full authority and
ultimate responsibility for administer-
ing all aspects of the State’s approved
program in accordance with the re-
quirements of this part and the MOA.

[54 FR 18786, May 2, 1989, as amended at 58
FR 67983, Dec. 22, 1993]

§501.2 Definitions.

Administrator means the Adminis-
trator of the United States Environ-
mental Protection Agency, or an au-
thorized representative.

Approved State program means a State
program which has received EPA ap-
proval under this part.

Class | sludge management facility
means any POTW identified under 40
CFR 403.8(a) as being required to have
an approved pretreatment program (in-
cluding such POTWs located in a State
that has elected to assume local pro-
gram responsibilities pursuant to 40
CFR 403.10(e)) and any other treatment

§501.2

works treating domestic sewage classi-
fied as a Class | sludge management fa-
cility by the Regional Administrator in
conjunction with the State Program
Director because of the potential for
its sludge use or disposal practices to
adversely affect public health or the
environment.

CWA means the Clean Water Act (for-
merly referred to as the Federal Water
Pollution Control Act or Federal Water
Pollution Control Act Amendments of
1972), Pub. L. 92-500, as amended by
Pub. L. 95-217, Pub. L. 95-576, Pub. L.
96-483, Pub. L. 97-117, and Pub. L. 100-
4, 33 U.S.C. 1251 et seq.

Federal Indian reservation means all
land within the limits of any Indian
reservation under the jurisdiction of
the United States Government, not-
withstanding the issuance of any pat-
ent, and including rights-of-way run-
ning through the reservation.

Indian Tribe means any Indian Tribe,
band, group, or community recognized
by the Secretary of the Interior and ex-
ercising governmental authority over a
Federal Indian reservation.

Municipality means a city, town, bor-
ough, county, parish, district, associa-
tion, or other public body (including an
intermunicipal agency of two or more
of the foregoing entities) created under
State law (or an Indian tribe or an au-
thorized Indian tribal organization), or
a designated and approved manage-
ment agency under section 208 of the
Clean Water Act. This definition in-
cludes a special district created under
State law such as a water district,
sewer district, sanitary district, utility
district, drainage district, or similar
entity, or an integrated waste manage-
ment facility as defined in section
201(e) of the CWA, as amended, that has
as one of its principal responsibilities
the treatment, transport, or disposal of
sewage sludge.

Permit means an authorization, li-
cense, or equivalent control document
issued by EPA or an ‘“‘approved State
program’” to implement the require-
ments of this part.

Person is an individual, association,
partnership, corporation, municipality,
State or Federal Agency, or an agent
or employee thereof.

POTW means a publicly owned treat-
ment works.
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Publicly owned treatment works means
a treatment works treating domestic
sewage that is owned by a municipality
or State.

Septage means the liquid and solid
material pumped from a septic tank,
cesspool, or similar domestic sewage
treatment system, or a holding tank,
when the system is cleaned or main-
tained.

Sewage sludge means any solid, semi-
solid, or liquid residue removed during
the treatment of municipal waste
water or domestic sewage. Sewage
sludge includes, but is not limited to,
solids removed during primary, second-
ary or advanced waste water treat-
ment, scum, septage, portable toilet
pumpings, Type IlIl Marine Sanitation
device pumpings (33 CFR part 159), and
sewage sludge products. Sewage sludge
does not include grit, screenings, or
ash generated during the incineration
of sewage sludge.

Standards for sewage sludge use or dis-
posal means the regulations promul-
gated at 40 CFR part 503 pursuant to
section 405(d) of the CWA which govern
minimum requirements for sludge
quality, management practices, and
monitoring and reporting applicable to
the generation or treatment of sewage
sludge from a treatment works treat-
ing domestic sewage or use or disposal
of that sewage sludge by any person.

State means a State, the District of
Columbia, the Commonwealth of Puer-
to Rico, the Virgin Islands, Guam,
American Samoa, the Trust Territory
of the Pacific Islands, and the Com-
monwealth of the Northern Mariana Is-
lands, and an Indian Tribe as defined in
these regulations which meets the re-
quirements of §501.22.

State Program Director or Director
means the chief executive officer of the
State sewage sludge management agen-
cy.

State sewage sludge management agen-
cy means the agency designated by the
Governor as having the lead respon-
sibility for managing or coordinating
the approved State program under this
part.

Toxic pollutant means any pollutant
listed as toxic under section 307(a)(1) or
any pollutant identified in regulations
implementing section 405(d) of the
CWA.
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Treatment works treating domestic sew-
age means a POTW or any other sewage
sludge or wastewater treatment de-
vices or systems, regardless of owner-
ship (including Federal facilities), used
in the storage, treatment, recycling,
and reclamation of municipal or do-
mestic sewage, including land dedi-
cated for the disposal of sewage sludge.
This definition does not include septic
tanks or similar devices. For purposes
of this definition, ‘‘domestic sewage”’
includes waste and waste water from
humans or household operations that
are discharged to or otherwise enter a
treatment works.

[54 FR 18786, May 2, 1989, as amended at 58
FR 67983, Dec. 22, 1993]

§501.3 Coordination with other pro-
grams.

Issuance of State permits under this
part may be coordinated with issuance
of RCRA, UIC, NPDES, 404 and other
permits whether they are controlled by
the State, EPA, or the Corps of Engi-
neers. (See for example 40 CFR 124.4 for
procedures for coordinating permit is-
suance.)

Subpart B—Development and
Submission of State Programs

§501.11 Elements of a sludge manage-
ment program submission.

(a) Any State that seeks to admin-
ister a program under this part shall
submit to the Administrator at least
three copies of a program submission.
The submission shall contain the fol-
lowing:

(1) A letter from the Governor of the
State (or in the case of an Indian Tribe
in accordance with §501.24(b), the Trib-
al authority exercising powers substan-
tially similar to those of a State Gov-
ernor) requesting program approval;

(2) A complete program description,
as required by §501.12 describing how
the State intends to carry out its re-
sponsibilities under this part;

(3) An Attorney General’s Statement
as required by §501.13;

(4) A Memorandum of Agreement
with the Regional Administrator as re-
quired by §501.14; and

(5) Copies of all applicable State stat-
utes and regulations, including those
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governing State administrative proce-
dures.

(b)(1) Within 30 days of receipt of a
State program submission, EPA will
notify the State whether its submis-
sion is complete. If it is incomplete,
EPA will identify the information
needed to complete the program sub-
mission.

(2) In the case of an Indian Tribe eli-
gible under §501.24(b), EPA shall take
into consideration the contents of the
Tribe’s request submitted under
§501.22, in determining if the program
submission required by §501.11(a) is
complete.

(Information collection requirements in
paragraph (a) were approved by the Office of
Management and Budget under control num-
ber 2040-0128)

[54 FR 18786, May 2, 1989, as amended at 58
FR 67983, Dec. 22, 1993; 59 FR 64346, Dec. 14,
1994]

§501.12 Program description.

Any State that seeks to administer a
program under this part shall submit a
description of the program it proposes
to administer in lieu of the federal pro-
gram under State law or under any
interstate compact. The program de-
scription shall include:

(a) A description in narrative form of
the scope, structure, coverage and
processes of the State program.

(b) A description (including organiza-
tion charts) of the organization and
structure of the State agency or agen-
cies which will have responsibility for
administering the program, including
the information listed below. If more
than one agency is responsible for ad-
ministration of a program, the respon-
sibilities of each agency must be delin-
eated, their procedures for coordina-
tion set forth, and an agency must be
designated as a ‘‘lead agency” (i.e., the
‘“‘State sludge management agency’’) to
facilitate communications between
EPA and the State agencies having
program responsibility. If the State
proposes to administer a program of
greater scope of coverage than is re-
quired by federal law, the information
provided under this paragraph shall in-
dicate the resources dedicated to ad-
ministering the federally required por-
tion of the program. This description
shall include:

§501.12

(1) A description of the State agency
staff who will carry out the State pro-
gram, including the number, occupa-
tions, and general duties of the em-
ployees. The State need not submit
complete job descriptions for every em-
ployee carrying out the State program;

(2) An itemization of the estimated
costs of establishing and administering
the program for the first two years
after approval including cost of the
personnel listed in paragraph (b)(1) of
this section, cost of administrative
support, and cost of technical support;
and

(3) An estimate of the sources and
amounts of funding for the first two
years after approval to meet the costs
listed in paragraph (b)(2) of this sec-
tion.

(c) A description of applicable State
procedures, including permitting pro-
cedures, and any State administrative
or judicial review procedures.

(d) Copies of the permit form(s), ap-
plication form(s), and reporting form(s)
the State intends to employ in its pro-
gram.

(e) A complete description of the
State’s compliance tracking and en-
forcement program (see 40 CFR 501.16
and 501.17).

(@) An inventory of all POTWs and
other treatment works treating domes-
tic sewage that are subject to regula-
tions promulgated pursuant to 40 CFR
part 503, which includes:

(i) Name, location, and ownership
status (e.g., public, private, federal),

(ii) Sludge use or disposal practice(s),

(iii) Annual sludge production vol-
ume, and

(iv) NPDES, UIC, RCRA, Clean Air
Act, and State permit number, if any,

(v) Compliance status, and;

(2) An inventory of all sewage sludge
disposal and use sites not included
under paragraph (f)(1) of this section
(except those sites to which sludge that
meets the requirements for distribu-
tion and marketing is applied such as
home gardens), which includes the
name, location, permit number (if
any), and source of sewage sludge.

(3) States may submit either:

(i) Inventories which contain all of
the information required by paragraphs

(f) (1) and (2); or
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(ii) A partial inventory that covers at
a minimum all information required by
paragraphs (f)(1) (i) through (ii) of this
section together with a detailed plan
showing how the State will complete
the inventories within five years after
approval of its sludge management pro-
gram under this part.

(9) In the case of Indian Tribes eligi-
ble under §501.24(b), if a State has been
authorized by EPA to issue permits on
the Federal Indian reservation in ac-
cordance with §501.13, a description of
how responsibility for pending permit
applications, existing permits, and sup-
porting files will be transferred from
the State to the eligible Indian Tribe.
To the maximum extent practicable,
this should include a Memorandum of
Agreement negotiated between the
State and the Indian Tribe addressing
the arrangements for such transfer.

[54 FR 18786, May 2, 1989, as amended at 58
FR 67984, Dec. 22, 1993; 59 FR 64346, Dec. 14,
1994]

§501.13 Attorney General’s statement.

Any State that seeks to administer a
program under this part shall submit a
statement from the State Attorney
General (or the attorney for those
State or interstate agencies which
have independent legal counsel) that
the laws of the State, or an interstate
compact, provide adequate authority
to carry out the program described
under §501.12 and to meet the require-
ments of this part. This statement
shall include citations to the specific
statutes, administrative regulations,
and, where appropriate, judicial deci-
sions which demonstrate adequate au-
thority. State statutes and regulations
cited by the State Attorney General or
independent legal counsel shall be in
the form of lawfully adopted State
statutes and regulations at the time
the statement is signed and shall be
fully effective by the time the program
is approved. To qualify as ‘“‘independent
legal counsel” the attorney signing the
statement required by this section
must have full authority to independ-
ently represent the State agency in
court on all matters pertaining to the
State program. If a State (which is not
an Indian Tribe) seeks to carry out the
program on Indian lands, the state-
ment shall include an appropriate opin-
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ion and analysis of the State’s legal au-
thority.

[54 FR 18786, May 2, 1989, as amended at 58
FR 67984, Dec. 22, 1993]

§501.14 Memorandum of Agreement
with the Regional Administrator.

(a) Any State that seeks to admin-
ister a program under this part shall
submit a Memorandum of Agreement.
The Memorandum of Agreement shall
be executed by the State Program Di-
rector and the Regional Administrator
and shall become effective when ap-
proved by the Administrator. In addi-
tion to meeting the requirements of
paragraph (b) of this section, the
Memorandum of Agreement may in-
clude other terms, conditions, or agree-
ments consistent with this part and
relevant to the administration and en-
forcement of the State’s regulatory
program. The Administrator shall not
approve any Memorandum of Agree-
ment which contains provisions which
restrict EPA’s oversight responsibility.

(b) The Memorandum of Agreement
shall include the following:

(1)(i) Provisions for the prompt trans-
fer from EPA to the State of pending
permit applications and any other in-
formation relevant to program oper-
ation not already in the possession of
the State Director (e.g., support files
for permit issuance, compliance re-
ports, etc.). If existing permits are
transferred from EPA to the State for
administration, the Memorandum of
Agreement shall contain provisions
specifying a procedure for transferring
the administration of these permits. If
a State lacks the authority to directly
administer permits issued by the fed-
eral government, a procedure may be
established to transfer responsibility
for these permits.

(i) Where a State has been author-
ized by EPA to issue permits in accord-
ance with §501.13 on the Federal Indian
reservation of the Indian Tribe seeking
program approval, provisions describ-
ing how the transfer of pending permit
applications, permits, and any other
information relevant to the program
operation not already in the possession
of the Indian Tribe (support files for
permit issuance, compliance reports,
etc.) will be accomplished.
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(2) Provisions specifying classes and
categories of permit applications, draft
permits, and proposed permits that the
State will send to the Regional Admin-
istrator for review, comment and,
where applicable, objection. These pro-
visions shall follow the permit review
procedures set forth in 40 CFR 123.44,
except that where a State issues a gen-
eral permit for sludge, the review by
the Office of Water Enforcement and
Permits provided in 40 CFR 123.44(a)(2)
for NPDES general permits will not
apply.

(3) The Memorandum of Agreement
shall also specify the extent to which
EPA will waive its right to review, ob-
ject to, or comment upon State-issued
permits. While the Regional Adminis-
trator and the State may agree to
waive EPA review of certain ‘‘classes
or categories’ of permits, no waiver of
review may be granted for permits is-
sued to ““Class | sludge management fa-
cilities’ as defined in §501.2.

(4) Whenever a waiver is granted
under paragraph (3) of this section, the
Memorandum of Agreement shall con-
tain a statement that the Regional Ad-
ministrator retains the right to termi-
nate the waiver as to future permit ac-
tions, in whole or in part, at any time
by sending the State Director written
notice of termination.

(5) Provisions specifying the fre-
quency and content of reports, docu-
ments and other information which the
State is required to submit to EPA.
The State shall allow EPA to routinely
review State records, reports, and files
relevant to the administration and en-
forcement of the approved program.
State reports may be combined with
grant reports where appropriate. The
procedures shall implement the re-
quirements of §501.21.

(c) The Memorandum of Agreement
shall also provide for the following:

(1) Prompt transmission to the Re-
gional Administrator of notice of every
action taken by the State agency relat-
ed to the consideration of any permit
application or general permit, includ-
ing a copy of each proposed or draft
permit and any conditions, require-
ments, or documents which are related
to the proposed or draft permit or
which affect the authorization of the
proposed permit, except those for

§501.15

which permit review has been waived
under paragraph (b)(3) of this section.
The State shall supply EPA with copies
of notices for which permit review has
been waived whenever requested by
EPA; and

(2) Transmission to the Regional Ad-
ministrator of a copy of every permit
issued to a Class | sludge management
facility. Copies of final permits issued
to other treatment works treating do-
mestic sewage shall be transmitted to
the Regional Administrator upon re-
quest.

(3) Provisions on the State’s compli-
ance monitoring and enforcement pro-
gram, including:

(i) Provisions for coordination of
compliance monitoring activities by
the State and by EPA. These may
specify the basis on which the Regional
Administrator will select facilities or
activities within the State for EPA in-
spection. The Regional Administrator
will normally notify the State at least
7 days before any such inspection; and

(i) Procedures to assure coordination
of enforcement activities.

(4) When appropriate, provisions for
joint processing of permits by the
State and EPA for facilities or activi-
ties which require permits from both
EPA and the State under different pro-
grams (See for example 40 CFR 124.4).

(5) Provisions for modification of the
Memorandum of Agreement in accord-
ance with this part.

(d) The Memorandum of Agreement,
the annual program grant and the
State/EPA Agreement should be con-
sistent. If the State/EPA Agreement
indicates that a change is needed in the
Memorandum of Agreement, the
Memorandum of Agreement may be
amended through the procedures set
forth in this part. The State/EPA
Agreement may not override the
Memorandum of Agreement.

(The information collection requirements in
paragraph (c) of this section have been ap-
proved by the Office of Management and
Budget under control number 2040-0128)

[54 FR 18786, May 2, 1989, as amended at 58
FR 67984, Dec. 22, 1993]
§501.15 Requirements for permitting.

(a) General requirements. All State
programs under this part shall have
legal authority to implement each of
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the following provisions and must be
administered in conformance with
each, except that States are not pre-
cluded from omitting or modifying any
provisions to impose more stringent re-
quirements:

(1) Confidentiality of information.
Claims of confidentiality shall be de-
nied for the following information:

(i) The name and address of any per-
mit applicant or permittee;

(ii) Permit applications, permits, and
effluent data. This includes informa-
tion submitted on the permit applica-
tion forms themselves and any attach-
ments used to supply information re-
quired by the forms.

(2) Information requirements. All treat-
ment works treating domestic sewage
shall submit to the Director within the
time frames established in paragraph
(d)(2)(i1) of this section the following
information:

(i) The activities conducted by the
applicant which require it to obtain a
permit.

(i) Name, mailing address, and loca-
tion of the treatment works treating
domestic sewage for which the applica-
tion is submitted.

(iii) The operator’s name, address,
telephone number, ownership status,
and status as Federal, State, private,
public, or other entity.

(iv) Whether the facility is located on
Indian lands.

(v) A listing of all permits or con-
struction approvals received or applied
for under any of the following pro-
grams:

(A) Hazardous Waste Management
program under RCRA.

(B) UIC program under SDWA.

(C) NPDES program under CWA.

(D) Prevention of Significant Dete-
rioration (PSD) program under the
Clean Air Act.

(E) Nonattainment program under
the Clean Air Act.

(F) National Emission Standards for
Hazardous Pollutants (NESHAPS)
preconstruction approval under the
Clean Air Act.

(G) Ocean dumping permits under the
Marine Protection, Research, and
Sanctuaries Act.

(H) Dredge or fill permits under sec-
tion 404 of CWA.
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(1) Other relevant environmental per-
mits, including State or local permits.

(vi) A topographic map (or other map
if a topographic map is unavailable) ex-
tending one mile beyond the property
boundaries of the treatment works
treating domestic sewage, depicting
the location of the sludge management
facilities (including disposal sites), the
location of all water bodies, and the lo-
cation of wells used for drinking water
listed in the public records or other-
wise known to the applicant within ¥
mile of the property boundaries;

(vii) Any sludge monitoring data the
applicant may have, including avail-
able ground water monitoring data,
with a description of the well locations
and approximate depth to ground
water, for landfills or land application
sites (see appendix | to 40 CFR part
257);

(viii) A description of the applicant’s
sludge use and disposal practices (in-
cluding, where applicable, the location
of any sites where the applicant trans-
fers sludge for treatment and/or dis-
posal, as well as the name of the appli-
cator or other contractor who applies
the sludge to land if different from the
applicant, and the name of any dis-
tributors when the sludge will be dis-
posed of through distribution and mar-
keting, if different from the applicant);

(ix) For each land application site
the applicant will use during the life of
the permit, the applicant will supply
information necessary to determine if
the site is appropriate for land applica-
tion and a description of how the site is
(or will be) managed. Applicants in-
tending to apply sludge to land applica-
tion sites not identified at the time of
application must submit a land appli-
cation plan which at a minimum:

(A) Describes the geographical area
covered by the plan;

(B) Identifies site selection criteria;

(C) Describes how sites will be man-
aged;

(D) Provides for advance notice to
the permit authority of specific land
application sites and reasonable time
for the permit authority to object prior
to the sludge application; and

(E) Provides for advance public no-
tice as required by State and local law,
but in all cases requires notice to land-
owners and occupants adjacent to or
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abutting the proposed land application
site.

(x) Annual sludge production volume;

(xi) Any information required to de-
termine the appropriate standards for
permitting under 40 CFR part 503; and

(xii) Any other information the Pro-
gram Director may request and reason-
ably require to assess the sludge use
and disposal practices, to determine
whether to issue a permit, or to ascer-
tain appropriate permit requirements.

(3) Recordkeeping. Applicants shall
keep records of all data used to com-
plete permit applications and any sup-
plemental information submitted
under this section for a period of at
least five years from the date the ap-
plication is signed, or as required by 40
CFR part 503.

(4) Signatories to permit applications
and reports as provided in 40 CFR 122.22.

(5) Duration of permits. (i) Permits is-
sued to treatment works treating do-
mestic sewage pursuant to section
405(f) of the CWA shall be effective for
a fixed term not to exceed five years.

(ii) The term of a permit shall not be
extended by modification beyond the
maximum duration specified in this
section.

(iii) The Director may issue a permit
for a duration that is less than the full
allowable term under this section.

(6) Schedules of compliance—(i) Gen-
eral. The permit may, when appro-
priate, specify a schedule of compli-
ance leading to compliance with the
CWA and these regulations. Any sched-
ules of compliance under this section
shall require compliance as soon as
possible, but not later than any appli-
cable statutory deadline under the
CWA.

(ii) Interim dates. If a permit estab-
lishes a schedule of compliance which
exceeds one year from the date of per-
mit issuance, the schedule shall set
forth interim requirements and the
date for their achievement. The time
between interim dates shall not exceed
six months.

(iii) Reporting. The permit shall be
written to require that no later than 14
days following each interim date and
the final date of compliance, the per-
mittee shall notify the Director in
writing of its compliance or non-
compliance with the interim or final
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requirements, or submit progress re-
ports if paragraph (a)(6)(ii) is applica-
ble.

(b) Permit conditions applicable to all
permits. In addition to permit condi-
tions which must be developed on a
case-by-case basis in order to meet ap-
plicable requirements of 40 CFR part
503, paragraph (a) (1) through (6) of this
section, and permit conditions devel-
oped on a case-by-case basis using best
professional judgment to protect public
health and the environment from the
adverse effects of toxic pollutants in
sewage sludge, all permits shall con-
tain the following permit conditions:

(1) Duty to comply. The permittee
must comply with all conditions of this
permit. Any permit noncompliance
constitutes a violation of the Clean
Water Act and is grounds for enforce-
ment action; for permit termination,
revocation and reissuance, or modifica-
tion; or denial of a permit renewal ap-
plication.

(2) Compliance with sludge standards.
The permittee shall comply with stand-
ards for sewage sludge use or disposal
established under section 405(d) of the
CWA (40 CFR part 503) within the time
provided in the regulations that estab-
lish such standards, even if this permit
has not yet been modified to incor-
porate the standards.

(3) CWA penalties. Section 309 of the
Clean Water Act (CWA) sets out pen-
alties applicable to persons who violate
the Act’s requirements. For example,
section 309(d) provides that any person
who violates a permit condition imple-
menting sections 301, 302, 306, 307, 308,
318, or 405 of the Clean Water Act is
subject to a civil penalty not to exceed
$25,000 per day for each violation. Such
violations also may be subject to ad-
ministrative penalties assessed by the
Administrator pursuant to section
309(g) of the CWA. Any person who neg-
ligently violates permit conditions im-
plementing sections 301, 302, 306, 307,
308, or 405 of the Clean Water Act is
subject to a fine not less than $2,500 nor
more than $25,000 per day of violation
or by imprisonment for not more than
1 year, or both. Any person who know-
ingly violates a permit condition im-
plementing sections 301, 302, 304, 307,
308, or 405 shall be punished by a fine
not less than $5000 nor more than
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$50,000 per day of violation, or by im-
prisonment for not more than 3 years
or both.

(4) Need to halt or reduce activity not a
defense. It shall not be a defense for a
permittee in an enforcement action
that it would have been necessary to
halt or reduce the permitted activity
in order to maintain compliance with
the conditions of this permit.

(5) Duty to mitigate. The permittee
shall take all reasonable steps to mini-
mize or prevent sludge use or disposal
in violation of this permit which has a
reasonable likelihood of adversely af-
fecting human health or the environ-
ment.

(6) Proper operation and maintenance.
The permittee shall at all times prop-
erly operate and maintain all facilities
and systems of treatment and control
(and related appurtenances) which are
installed or used by the permittee to
achieve compliance with the conditions
of this permit. Proper operation and
maintenance also includes adequate
laboratory controls and appropriate
quality assurance procedures. This pro-
vision requires the operation of back-
up or auxiliary facilities or similar sys-
tems which are installed by a permit-
tee only when the operation is nec-
essary to achieve compliance with the
conditions of the permit.

(7) Permit actions. This permit may be
modified, revoked and reissued, or ter-
minated for cause. The filing of a re-
quest by the permittee for a permit
modification, revocation and reissu-
ance, or termination, or a notification
of planned changes or anticipated non-
compliance does not stay any permit
condition.

(8) Duty to provide information. The
permittee shall furnish to the Director,
within a reasonable time, any informa-
tion which the Director may request to
determine whether cause exists for
modifying, revoking and reissuing, or
terminating this permit or to deter-
mine compliance with this permit. The
permittee shall also furnish to the Di-
rector, upon request, copies of records
required to be kept by this permit.

(9) Inspection and entry. The permit-
tee shall allow the Director, or an au-
thorized representative, upon the pres-
entation of credentials and other docu-
ments as may be required by law, to:
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(i) Enter upon the permittee’s prem-
ises where a regulated facility or activ-
ity is located or conducted, or where
records must be kept under the condi-
tions of this permit;

(ii) Have access to and copy, at rea-
sonable times, any records that must
be kept under the conditions of this
permit;

(iii) Inspect at reasonable times any
facilities, equipment (including mon-
itoring and control equipment), prac-
tices, or operations regulated or re-
quired under this permit; and

(iv) Sample or monitor at reasonable
times, for the purposes of assuring per-
mit compliance or as otherwise author-
ized by the Clean Water Act, any sub-
stances, parameters or practices at any
location.

(10) Monitoring and records. (i) The
permittee shall monitor and report
monitoring results as specified else-
where in this permit with a frequency
dependent on the nature and effect of
its sludge use or disposal practices. At
a minimum, this shall be as required
by 40 CFR part 503, but in no case less
than once a year.

(ii) Samples and measurements taken
for the purpose of monitoring shall be
representative of the monitored activ-
ity. The permittee shall retain records
of all monitoring information, copies
of all reports required by this permit,
and records of all data used to com-
plete the application for this permit,
for a period of at least five years from
the date of the sample, measurement,
report or application, or longer as re-
quired by 40 CFR part 503. This period
may be extended by request of the Di-
rector at any time.

(iii) Records of monitoring informa-
tion shall include:

(A) The date, exact place, and time of
sampling or measurements;

(B) The individual(s) who perfored
the sampling or measurements;

(C) The date(s) analyses were per-
formed;

(D) The individual(s) who performed
the analyses;

(E) The analytical
methods used; and

(F) The results of such analyses.

(iv) Monitoring must be conducted
according to test procedures specified
in 40 CFR part 503 or 136 unless other

techniques or
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test procedures have been specified in
this permit.

(v) The Clean Water Act provides
that any person who knowingly fal-
sifies, tampers with, or renders inac-
curate any monitoring device or meth-
od required to be maintained under
this permit shall, upon conviction, be
punished for the first conviction by a
fine of not more than $10,000 or by im-
prisonment for not more than 2 years
per violation, or by both. Subsequent
convictions for the same offense are
punishable by a fine of not more than
$20,000 per day of violation, or impris-
onment of not more than 4 years, or
both.

(11) Signatory requirements. (i) All ap-
plications, reports, or information sub-
mitted to the Director shall be signed
and certified according to the provi-
sions of 40 CFR 122.22.

(ii) The CWA provides that any per-
son who knowingly makes any false
statement, representation, or certifi-
cation in any record or other document
submitted or required to be maintained
under this permit shall, upon convic-
tion, be punished for the first convic-
tion by a fine of not more than $10,000
per violation, or by imprisonment for
not more than 2 years per violation, or
by both. Subsequent convictions shall
be punishable by a fine of not more
than $20,000 per day of violation or by
imprisonment of not more than 4
years, or by both.

(12) Notice requirements. (i) Planned
changes. The permittee shall give no-
tice to the Director as soon as possible
of any planned physical alterations or
additions to the permitted facility, or
significant changes planned in the per-
mittee’s sludge disposal practice,
where such alterations, additions, or
changes may justify the application of
permit conditions that are different
from or absent in the existing permit,
including notification of additional dis-
posal sites not reported during the per-
mit application process or not reported
pursuant to an approved land applica-
tion plan.

(if) Anticipated noncompliance. The
permittee shall give advance notice to
the Director of any planned changes in
the permitted facility or activity
which may result in noncompliance
with permit requirements.

§501.15

(iii) Transfers. This permit is not
transferable to any person except after
notice to the Director. The Director
may require modification or revocation
and reissuance of the permit to change
the name of the permittee and incor-
porate such other requirements as may
be necessary under the CWA.

(iv) Other noncompliance reporting.
The permittee shall report all in-
stances of noncompliance. Reports of
noncompliance shall be submitted with
the permittee’s next self monitoring
report or earlier. if requested by the
Director or if required by an applicable
standard for sewage sludge use or dis-
posal or condition of this permit.

(v) Other information. Where the per-
mittee becomes aware that it failed to
submit any relevant facts in a permit
application, or submitted incorrect in-
formation in a permit application or in
any report to the Director, it shall
promptly submit such facts or informa-
tion.

(13) Reopener. If a standard for sewage
sludge use or disposal applicable to
permittee’s use or disposal methods is
promulgated under section 405(d) of the
CWA before the expiration of this per-
mit, and that standard is more strin-
gent than the sludge pollutant limits
or acceptable management practices
authorized in this permit, or controls a
pollutant or practice not limited in
this permit, this permit may be
promptly modified or revoked and re-
issued to conform to the standard for
sludge use or disposal promulgated
under section 405(d) of the CWA. The
permittee shall comply with applicable
standards for sludge use or disposal by
no later than the compliance deadline
specified in the regulations establish-
ing those standards, whether or not
this permit has been modified or re-
voked and reissued.

(14) Duty to reapply. If the permittee
wishes to continue an activity regu-
lated by the this permit after the expi-
ration date of this permit, the permit-
tee must apply for and obtain a new
permit.

(15) Indian Tribes can satisfy the
criminal enforcement authority re-
quirements of this section under
§501.25.
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(c) Permit actions. All State programs
under this part shall have the legal au-
thority to implement the following
provisions as a minimum and must be
administered in conformance with
each.

(1) Transfer of permits—(i) Transfers by
modification. Except as provided in
paragraph (ii) of this section, a permit
may be transferred by the permittee to
a new owner or operator only if the
permit has been modified or revoked
and reissued to identify the new per-
mittee and incorporate such other re-
quirements as may be necessary to as-
sure compliance with the CWA.

(ii) Automatic transfers. As an alter-
native to transfers under paragraph
(c)(1)(i) of this section, the State Direc-
tor may authorize automatic transfer
of any sludge permit to a new permit-
tee if:

(A) The current permittee notifies
the Director at least 30 days in advance
of the proposed transfer date in para-
graph (c)(1)(ii)(B) of this section;

(B) The notice includes a written
agreement between the existing and
new permittees containing a specific
date for transfer of permit responsibil-
ity, coverage, and liability between
them; and

(C) The Director does not notify the
existing permittee and the proposed
new permittee of his or her intent to
modify or revoke and reissue the per-
mit. If this notice is not received, the
transfer is effective on the date speci-
fied in the agreement mentioned in
paragraph (c)(ii)(B) of this section.

(2) Modification or revocation and re-
issuance of permits. (i) When the Direc-
tor receives any information (for exam-
ple, where the Director inspects the fa-
cility, receives information submitted
by the permittee as required in the per-
mit, receives a request for modification
or revocation and reissuance under
§501.15(d)(2)(i), or conducts a review of
the permit file), he or she may deter-
mine whether or not one or more of the
causes listed in paragraphs (c)(2) (ii)
and (iii) of this section for modifica-
tion or revocation and reissuance or
both exist. If cause exists, the Director
may modify or revoke and reissue the
permit and may request an updated ap-
plication if necessary. When a permit is
modified, only the conditions subject
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to a modification are reopened. If a
permit is revoked and reissued, the en-
tire permit is reopened and subject to
revision and the permit is reissued for
a new term. A draft permit must be
prepared and other procedures in
§501.15(d) followed. If cause does not
exist under this section, the Director
shall not modify or revoke and reissue
the permit.

(ii) Causes for modification. The fol-
lowing are causes for modification but
not revocation and reissuance of per-
mits except when the permittee re-
quests or agrees.

(A) Alterations. There are material
and substantial alterations or addi-
tions to the permitted facility or activ-
ity which occurred after permit issu-
ance which justify the application of
permit conditions that are different
from or absent in the existing permit.

(B) Information. The Director has re-
ceived new information. Permits may
be modified during their terms for this
cause only if the information was not
available at the time of permit issu-
ance (other than revised regulations,
guidance, or test methods) and would
have justified the application of dif-
ferent permit conditions at the time of
issuance.

(C) New regulations. New regulations
have been promulgated under section
405(d) of the CWA, or the standards or
regulations on which the permit was
based have been changed by promulga-
tion of amended standards or regula-
tions or by judicial decision after the
permit was issued.

(D) Compliance schedules. The Direc-
tor determines good cause exists for
modification of a compliance schedule,
such as an Act of God, strike, flood, or
materials shortage or other events over
which the permittee has little or no
control and for which there is no rea-
sonable available remedy. However, in
no case may a compliance schedule be
modified to extend beyond an applica-
ble CWA statutory deadline.

(E) Land application plans. When re-
quired by a permit condition to incor-
porate a land application plan for bene-
ficial reuse of sewage sludge, to revise
an existing land application plan, or to
add a land application plan.
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(iii) The following are causes to mod-
ify or alternatively, revoke and re-
issue, a permit.

(A) Cause exists for termination
under §501.15(c)(3) and the Director de-
termines that modification or revoca-
tion and reissuance is appropriate.

(B) The Director has received notifi-
cation (as required in the permit, see
§501.15(b)(12)(iii)) of a proposed transfer
of the permit.

(3) Termination of permits. The follow-
ing are causes for terminating a permit
during its term, or for denying a per-
mit renewal application:

(i) Noncompliance by the permittee
with any condition of the permit;

(ii) The permittee’s failure in the ap-
plication or during the permit issuance
process to disclose fully all relevant
facts, or the permittee’s misrepresenta-
tion of any relevant facts at any time;

(iii) A determination that the per-
mitted activity endangers human
health or the environment and can
only be regulated to acceptable levels
by permit modification or termination;
or

(iv) A change in any condition that
requires either a temporary or a per-
manent reduction or elimination of
any activity controlled by the permit.

(d) Permit procedures. All State pro-
grams approved under this part shall
have the legal authority to implement
each of the following provisions and
must be administered in accordance
with each, except that States are not
precluded from omitting or modifying
any provisions to impose more strin-
gent requirements.

(1) Application for a permit. (i) Any
person who is required to obtain a per-
mit for the use or disposal of sewage
sludge shall complete, sign, and submit
to the Director an application for a
permit within the time specified in
paragraph (d)(1)(ii) of this section.

(i) (A) Any existing ‘“‘treatment
works treating domestic sewage’ re-
quired to have (or requesting) site-spe-
cific pollutant limits as provided under
40 CFR part 503, must submit the per-
mit application information required
by paragraph (a)(2) of this section with-
in 180 days after publication of a stand-
ard applicable to its sewage sludge use
or disposal practice(s). After this 180-
day period, ‘““treatment works treating
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domestic sewage’” may only apply for
site-specific pollutant limits for good
cause and such requests must be made
within 180 days of becoming aware that
good cause exists.

(B) Any ‘‘treatment works treating
domestic sewage’ with a currently ef-
fective NPDES permit, not addressed
under paragraph (d)(1)(ii)(A) of this
section, must submit the application
information required by paragraph
(a)(2) of this section when the next ap-
plication for NPDES permit renewal is
due.

(C) Any other existing ‘‘treatment
works treating domestic sewage’ not
addressed under paragraph (d)(1)(ii) (A)
or (B) of this section must submit the
information listed in paragraphs
@)(@)(i1)(C)(1)-(5) of this section, to the
Director within one year after publica-
tion of a standard applicable to its sew-
age sludge use or disposal practice(s).
The Director shall determine when
such ‘“‘treatment works treating do-
mestic sewage’” must apply for a per-
mit.

(1) Name, mailing address and loca-
tion of the ‘“‘treatment works treating
domestic sewage’’;

(2) The operator’s name, address,
telephone number, ownership status,
and status as Federal, State, private,
public or other entity;

(3) A description of the sewage sludge
use or disposal practices (including,
where applicable, the location of any
sites where sewage sludge is trans-
ferred for treatment, use, or disposal,
as well as the name of the applicator or
other contractor who applies the sew-
age sludge to land if different from the
“treatment works treating domestic
sewage,”” and the name of any distribu-
tors if the sewage sludge is sold or
given away in a bag or similar enclo-
sure for application to the land, if dif-
ferent from the ‘‘treatment works
treating domestic sewage’’);

(4) Annual amount of sewage sludge
generated, treated, used or disposed
(dry weight basis); and

(5) The most recent data the ‘‘treat-
ment works treating domestic sewage’’
may have on the quality of the sewage
sludge.

(D) Notwithstanding paragraph
d)(@)(i) (A), (B), or (C) of this section,

677



§501.15

the Director may require permit appli-
cations from any ‘“‘treatment works
treating domestic sewage’ at any time
if the Director determines that a per-
mit is necessary to protect public
health and the environment from any
potential adverse effects that may
occur from toxic pollutants in sewage
sludge.

(E) Any ‘‘treatment works treating
domestic sewage’ that commences op-
erations after promulgation of an ap-
plicable standard for sewage sludge use
or disposal shall submit an application
to the Director at least 180 days prior
to the date proposed for commencing
operations.

(iii) The Director shall not begin the
processing of a permit until the appli-
cant has fully complied with the appli-
cation requirements for that permit.

(2) Modification, revocation and reissu-
ance, or termination of permits. (i) Per-
mits may be modified, revoked and re-
issued, or terminated either at the re-
quest of any interested person (includ-
ing the permittee) or upon the Direc-
tor’s initiative. However, permits may
only be modified, revoked and reissued,
or terminated for the reasons specified
in §501.15(c). All requests shall be in
writing and shall contain factors or
reasons supporting the request.

(ii) If the Director tentatively de-
cides to modify or revoke and reissue a
permit he or she shall prepare a draft
permit incorporating the proposed
changes. The Director may request ad-
ditional information and, in the case of
a modified permit, may require the
submission of an updated application.
In the case of a revoked and reissued
permit, the Director shall require the
submission of a new application. If the
Director tentatively decides to termi-
nate a permit he or she shall prepare a
Notice of Intent to Terminate and fol-
low the public notice and comment
procedures outlined in Section
501.15(d)(6).

(3) Draft permits. Once an application
is complete, the Director shall ten-
tatively decide whether to prepare a
draft permit or to deny the application.
If the Director decides to prepare a
draft permit, he or she shall prepare a
draft permit that contains the nec-
essary conditions to implement this
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part, 40 CFR part 503, and section 405 of
the CWA.

(4) Fact sheets. A fact sheet shall be
prepared for every draft permit for a
Class | sludge management facility, for
every draft permit requiring permit
conditions developed on a case-by-case
basis to implement section 405(d)(4) of
the CWA, for every draft permit that
includes a sewage sludge land applica-
tion plan under §501.15(a)(2)(ix), and for
every draft permit which the Director
finds is the subject of widespread pub-
lic interest or raises major issues. The
fact sheet shall briefly set forth the
principal facts and the significant fac-
tual, legal, methodological and policy
questions considered in preparing the
draft permit. The Director shall send
this fact sheet to the applicant and, on
request, to any other person.

(i) The fact sheet shall include:

(A) A brief description of the type of
facility or activity which is the subject
of the draft permit;

(B) Any calculations or other nec-
essary explanation of the derivation of
conditions for sludge use and disposal,
including a citation to the applicable
standards for sludge use or disposal and
reasons why they are applicable, or in
the case of conditions developed on a
case-by-case basis to implement sec-
tion 405(d)(4) of the CWA, an expla-
nation of, and the bases for, such con-
ditions; and

(C) For permits that include a sewage
sludge land application plan under
§501.15(a)(2)(ix), a brief description of
how each of the required elements of
the land application plan area is ad-
dressed in the permit.

(5) Public notice of permit actions and
public comment period. (i) The Director
shall give public notice that the follow-
ing actions have occurred:

(A) A draft permit has been prepared.
The public notice shall allow at least 30
days for public comment.

(B) A hearing has been scheduled.
Public notice shall be given at least 30
days before the hearing.

(ii) Methods. Public notice of activi-
ties described in paragraph (d)(5)(i) of
this section shall be given by the fol-
lowing methods:

(A) By mailing a copy of a notice to
the following persons (any person oth-
erwise entitled to receive notice under
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this paragraph may waive his or her
rights to receive notice for any classes
and categories of permits):

(1) The applicant;

(2) Any other Agency which the Di-
rector knows has issued or is required
to issue a RCRA, UIC, PSD, NPDES,
MPRSA, or 404 permit for the same fa-
cility or activity (including EPA);

(3) Any State agency responsible for
plan development under CWA section
208(b)(2), 208(b)(4) or 303(e);

(4) To any unit of local government
having jurisdiction over the area where
the facility is proposed to be located;
and to each State agency having any
authority under State law with respect
to the construction or operation of
such facility; and

(5) Any person who requests a copy.

(B) For Class | sludge management
facility permits and permits that in-
clude land application plans under
§501.15(a)(2)(ix), publication of a notice
in a daily or weekly newspaper within
the area affected by the facility or ac-
tivity, in addition to the methods re-
quired by paragraph (d)(5)(ii)(A) of this
section;

(C) In a manner constituting legal
notice to the public under State law;
and

(D) Any other method reasonably cal-
culated to give actual notice of the ac-
tion in question to the persons poten-
tially affected by it, including press re-
leases or any other forum or medium
to elicit public participation.

(iii) Contents—(A) All public notices.
All public notices issued under this
part shall contain the following mini-
mum information:

(1) Name and address of the office
processing the permit action for which
notice is being given;

(2) Name and address of the permit-
tee or permit applicant and, if dif-
ferent, of the facility or activity regu-
lated by the permit;

(3) A brief description of the activity
described in the permit application (in-
cluding the inclusion of land applica-
tion plan, if appropriate);

(4) Name, address and telephone num-
ber of a person from whom interested
persons may obtain further informa-
tion, including copies of the draft per-
mit, fact sheet, and the application;
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(5) A brief description of the com-
ment procedures required by
§501.15(d)(6) and the time and place of
any hearing that will be held, including
a statement of procedures to request a
hearing (unless a hearing has already
been scheduled) and other procedures
by which the public may participate in
the final permit decision; and

(6) Any additional information con-
sidered necessary or proper.

(B) Public notices for hearings. In addi-
tion to the general public notice de-
scribed in paragraph (d)(5)(iii)(A) of
this section, the public notice of a
hearing shall contain the following in-
formation:

(1) Reference to the date of previous
public notices relating to the permit;

(2) Date, time and place of the hear-
ing; and

(3) A brief description of the nature
and purpose of the hearing, including
the applicable rules and procedures.

(6) Public comments and requests for
public hearings. During the public com-
ment period, any interested person
may submit written comments on the
draft permit and may request a public
hearing, if no hearing has already been
scheduled. A request for a public hear-
ing shall be in writing and shall state
the nature of the issues proposed to be
raised in the hearing. All comments
shall be considered in making the final
decision and shall be answered as pro-
vided in paragraph (d)(8) of this sec-
tion.

(7) Public hearings. The Director shall
hold a public hearing whenever he or
she finds, on the basis of requests, a
significant degree of public interest in
a draft permit. The Director may also
hold a public hearing at his or her dis-
cretion, (e.g. where such a hearing
might clarify one or more issues in-
volved in the permit decision).

(8) Response to comments. At the time
a final permit is issued, the Director
shall issue a response to comments.
The response to comments shall be
available to the public, and shall:

(i) Specify which provisions, if any,
of the draft permit have been changed
in the final permit decision, and the
reasons for the change; and

(ii) Briefly describe and respond to
all significant comments on the draft
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permit raised during the public com-
ment period or during any hearing.

(e) Optional program provisions. The
following provisions may be included
in a State program at the State’s op-
tion. If the State decides to adopt any
of these provisions, they must be no
less stringent than the corresponding
Federal provisions:

(1) Continuation of expiring permits
(40 CFR 122.6);

(2) General permits (40 CFR 122.28);

(3) Minor modifications of permits (40
CFR 122.63); and

(4) Effect of permit: affirmative de-
fense (40 CFR 122.5(b)).

(f) Conflict of interest. Except as pro-
vided in paragraph (f)(2), State sludge
management programs shall ensure
that any board or body which approves
all or portions of permits shall not in-
clude as a member any person who re-
ceives, or has during the previous two
years received, a significant portion of
income directly or indirectly from per-
mit holders or applicants for a permit.

(1) For the purposes of this para-
graph:

(i) ““Board or body” includes any in-
dividual, including the Director, who
has or shares authority to approve all
or portions of permits either in the
first instance, as modified or reissued,
or on appeal.

(i) “*Significant portion of income”
means 10 percent or more of gross per-
sonal income for a calendar year, ex-
cept that it means 50 percent or more
of gross personal income for a calendar
year if the recipient is over 60 years of
age and is receiving that portion under

retirement, pension, or similar ar-
rangement.
(iii) ““Permit holders or applicants

for a permit”’ does not include any de-
partment or agency of a State govern-
ment, such as a Department of Parks
or a Department of Fish and Wildlife.

(iv) ““Income” includes retirement
benefits, consultant fees, and stock
dividends.

(v) Income is not received ‘“‘directly
or indirectly from permit holders or
applicants for a permit’” when it is de-
rived from mutual fund payments, or
from other diversified investments for
which the recipient does not know the
identity of the primary sources of in-
come.
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(2) The Administrator may waive the
requirements of this paragraph if the
board or body which approves all or
portions of permits is subject to, and
certifies that it meets, a conflict-of-in-
terest standard imposed as part of an-
other EPA-approved State permitting
program or an equivalent standard.

[54 FR 18786, May 2, 1989, as amended at 58
FR 9414, Feb. 19, 1993; 58 FR 67984, Dec. 22,
1993]

§501.16 Requirements for compliance
evaluation programs.

State sludge management programs
shall have requirements and procedures
for compliance monitoring and evalua-
tion as set forth in §123.26.

§501.17 Requirements for enforcement
authority.

(a) Any State agency administering a
program shall have available the fol-
lowing remedies for violations of State
program requirements:

(1) To restrain immediately and ef-
fectively any person by order or by suit
in State court from engaging in any
unauthorized activity which is endan-
gering or causing damage to public
health or the environment;

NoTE: This paragraph ((a)(1)) requires that
States have a mechanism (e.g., an adminis-
trative cease and desist order or the ability
to seek a temporary restraining order) to
stop any unauthorized activity endangering
public health or the environment.

(2) To sue in courts of competent ju-
risdiction to enjoin any threatened or
continuing violation of any program
requirement, including permit condi-
tions, without the necessity of a prior
revocation of the permit; and

(3) To assess or sue to recover in
court civil penalties and to seek crimi-
nal remedies, including fines, as fol-
lows:

(i) Civil penalties shall be recover-
able for the violation of any permit
condition; any applicable standard or
limitation; any filing requirement; any
duty to allow or carry out inspection,
entry or monitoring activities; or any
regulation or orders issued by the
State Program Director. These pen-
alties shall be assessable in at least the
amount of $5,000 a day for each viola-
tion.
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(ii) Criminal fines shall be recover-
able against any person who willfully
or negligently violates any applicable
standards or limitations; any permit
condition; or any filing requirement.
These fines shall be assessable in at
least the amount of $10,000 a day for
each violation. States which provide
the criminal remedies based on “‘crimi-
nal negligence,” ‘‘gross negligence’ or
strict liability satisfy the requirement
of this paragraph (a)(3)(ii).

(iii) Criminal fines shall be recover-
able against any person who knowingly
makes any false statement, representa-
tion or certification in any program
form, or in any notice or report re-
quired by a permit or State Program
Director, or who knowingly renders in-
accurate any monitoring device or
method required to be maintained by
the State Program Director. These
fines shall be recoverable in at least
the amount of $5,000 for each instance
of violation.

(b)(1) The maximum civil penalty or
criminal fine (as provided in paragraph
(a)(3) of this section) shall be assess-
able for each instance of violation and,
if the violation is continuous, shall be
assessable up to the maximum amount
for each day of violation.

(2) The burden of proof and degree of
knowledge or intent required under
State law for establishing violations
under paragraph (a)(3) of this section
shall be no greater than the burden of
proof or degree of knowledge or intent
EPA must provide when it brings an
action under the appropriate Act.

NoOTE: For example, this requirement is not
met if State law includes mental state as an
element of proof for civil violations.

(c) A civil penalty assessed, sought,
or agreed upon by the State Program
Director under paragraph (a)(3) of this
section shall be appropriate to the vio-
lation.

(d) Any State administering a pro-
gram shall provide for public participa-
tion in the State enforcement process
by providing either:

(1) Authority which allows interven-
tion as of right in any civil or adminis-
trative action to obtain remedies speci-
fied in paragraphs (a)(1), (2) or (3) of
this section by any citizen having an
interest which is or may be adversely
affected; or

§501.21

(2) Assurance that the State agency
or enforcement authority will:

(i) Investigate and provide responses
to all citizen complaints submitted
pursuant to the procedures specified in
40 CFR 123.26(b)(4);

(ii) Not oppose intervention by any
citizen in any civil or administrative
proceeding when permissive interven-
tion may be authorized by statute,
rule, or regulation; and

(iii) Publish notice of and provide at
least 30 days for public comment on
any proposed settlement of a State en-
forcement action.

(e) Indian Tribes that cannot satisfy
the criminal enforcement authority re-
quirements of this section may still be
approved under this part if they meet
the requirements established in §501.25.

[54 FR 18786, May 2, 1989, as amended at 58
FR 67984, Dec. 22, 1993]

§501.18 Prohibition.

State permit programs shall provide
that no permit shall be issued when the
Regional Administrator has objected in
writing under 40 CFR 123.44.

§501.19 Sharing of information.

State sludge management programs
shall comply with the requirements of
40 CFR 123.41.

§501.20 Receipt and use of federal in-
formation.

State sludge management programs
shall comply with 40 CFR 123.42.

§501.21 Program reporting to EPA.

The State Program Director shall
prepare semi-annual and annual re-
ports as detailed below and shall sub-
mit any reports required under this
section to the Regional Administrator.
These reports shall serve as the main
vehicle for the State to report on the
status of its sludge management pro-
gram, update its inventory of sewage
sludge generators and sludge disposal
facilities, and provide information on
incidents of noncompliance. The State
Program Director shall submit these
reports to the Regional Administrator
according to a mutually agreed-upon
schedule. The Semi-annual Sludge Vio-
lation Reports and Annual Reports
specified below may be combined with
other reports to EPA (e.g., existing
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NPDES or RCRA reporting systems)
where appropriate.

(a) Semi-annual reports. Semi-annual
Sludge Violation Reports (SSVRs)
shall provide a tabular summary of the
incidents of noncompliance which oc-
curred in the previous six-month period
by Class | sludge management facili-
ties.

(1) At a minimum, the following oc-
currences must be reported under this
section:

(i) Significant failure to comply with
minimum Federal requirements for
sludge use or disposal practices;

(ii) Significant failure to comply
with permit conditions;

(iii) Failure to complete construction
of essential elements of a sludge man-
agement facility or meet other key
milestone dates specified in a permit;

(iv) Failure to provide required com-
pliance monitoring reports or submis-
sion of reports that are so deficient as
to cause misunderstanding and thus
impede the review of the status of com-
pliance;

(v) Significant noncompliance with
other program requirements.

(2) The tabular summary will iden-
tify:

(i) The non-complying facilities by
name and reference number;

(ii) The type of noncompliance, a
brief description and date(s) of the
event. (See list in paragraph (a)(1) of
this section.) If records for a facility
show noncompliance of more than one
type under the sludge management
program, the information should be
combined into a single entry for each
such facility;

(iii) The date(s) and a brief descrip-
tion of the action(s) taken to ensure
timely and appropriate action to
achieve compliance;

(iv) Status of the incident(s) of non-
compliance with the date of resolution;
and

(v) Any details which tend to explain
or mitigate the incident(s) of non-
compliance.

(b) Annual report. In addition to the
information required by paragraph (a)
of this section, the annual report shall
include the following:

(1) Information to update the inven-
tory of all sewage sludge generators
and sewage sludge disposal facilities
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submitted with the program plan or in
previous annual reports, including:

(i) Name and location,

(i) NPDES, UIC, RCRA, Clean Air
Act, and State permit number, if any,

(iii) Sludge management practice(s)
used,

(iv) ldentification of non-complying
facilities, and

(v) Sludge production volume.

(2) A summary of the number and
type of violations by sludge use and
disposal practice over the past year for
Class | sludge management facilities;

(3) A list of Class | sludge manage-
ment facilities brought into compli-
ance since the last annual report;

(4) Information on noncompliance of
non-Class | Facilities which shall in-
clude:

(i) A tabular listing which identifies:

(A) The non-complying facility by
name and reference number,

(B) The type of noncompliance (see
list in paragraph (a)(1) of this section),

(C) How long the facility has been in
noncompliance, and

(D) What steps are being taken to
bring these facilities into compliance;

(iif) A summary of the number and
type of violations by sludge use and
disposal practice over the past year by
non-Class | sludge management facili-
ties;

(iii) A list of non-Class | facilities
that have been brought into compli-
ance since the last annual report; and

(5) A separate list of all facilities
(along with any applicable permit
numbers) that are six or more months
behind in their schedules for achieving
compliance.

(6) A summary of the results of peri-
odic State compliance monitoring ef-
forts to verify self-monitoring reports.
(The information collection requirements in
this section have been approved by the Office
of Management and Budget under control
number 2040-0128)

§501.22 Requirements for eligibility of
Indian Tribes.

(a) Consistent with section 518(e) of
the CWA, 33 U.S.C. 1377(e), the Re-
gional Administrator will treat an In-
dian Tribe as eligible to apply for
sludge management program authority
if it meets the following criteria:
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(1) The Indian Tribe is recognized by
the Secretary of the Interior.

(2) The Indian Tribe has a governing
body carrying out substantial govern-
mental duties and powers.

(3) The functions to be exercised by
the Indian Tribe pertain to the man-
agement and protection of water re-
sources which are held by an Indian
Tribe, held by the United States in
trust for the Indians, held by a member
of an Indian Tribe if such property in-
terest is subject to a trust restriction
on alienation, or otherwise within the
borders of an Indian reservation.

(4) The Indian Tribe is reasonably ex-
pected to be capable, in the Regional
Administrator’s judgment, of carrying
out the functions to be exercised, in a
manner consistent with the terms and
purposes of the Act and applicable reg-
ulations, of an effective sludge man-
agement program.

(b) An Indian Tribe which the Re-
gional Administrator determines meets
the criteria described in paragraph (a)
of this section must also satisfy the
State program requirements described
in this part for assumption of the State
program.

[58 FR 67984, Dec. 22, 1993, as amended at 59
FR 64346, Dec. 14, 1994]

§501.23 Request by an Indian Tribe
for a determination of eligibility.

An Indian Tribe may apply to the Re-
gional Administrator for a determina-
tion that it qualifies pursuant to sec-
tion 518 of the Act for purposes of seek-
ing sludge management program ap-
proval. The application shall be concise
and describe how the Indian Tribe will
meet each of the requirements of
§501.22. The application shall include
the following information:

(a) A statement that the Tribe is rec-
ognized by the Secretary of the Inte-
rior;

(b) A descriptive statement dem-
onstrating that the Tribal governing
body is currently carrying out substan-
tial governmental duties and powers
over a defined area. This statement
should:

(1) Describe the form of the Tribal
government;

(2) Describe the types of govern-
mental functions currently performed
by the Tribal governing body, such as,

§501.23

but not limited to, the exercise of po-
lice powers affecting (or relating to)
the health, safety, and welfare of the
affected population; taxation; and the
exercise of the power of eminent do-
main; and

(3) Identify the source of the Tribal
government’s authority to carry out
the governmental functions currently
being performed.

(c) A map or legal description of the
area over which the Indian Tribe as-
serts authority under section 518(e)(2)
of the Act; a statement by the Tribal
Attorney General (or equivalent offi-
cial authorized to represent the Tribe
in all legal matters in court pertaining
to the program for which it seeks ap-
proval) which describes the basis for
the Tribe’s assertion (including the na-
ture or subject matter of the asserted
regulatory authority); copies of those
documents such as Tribal constitu-
tions, by-laws, charters, executive or-
ders, codes, ordinances, and/or resolu-
tions which the Tribe believes are rel-
evant to its assertion under section
518(e)(2) of the Act.

(d) A narrative statement describing
the capability of the Indian Tribe to
administer an effective, environ-
mentally sound sludge management
program. The statement should in-
clude:

(1) A description of the Indian Tribe’s
previous management experience
which may include the administration
of programs and service authorized by
the Indian Self-Determination and
Education Assistance Act (25 U.S.C. 450
et seq.), the Indian Mineral Develop-
ment Act (25 U.S.C. 2101 et seq.), or the
Indian Sanitation Facility Construc-
tion Activity Act (42 U.S.C. 2004a);

(2) A list of existing environmental
or public health programs adminis-
tered by the Tribal governing body,
and a copy of related Tribal laws, regu-
lations, and policies;

(3) A description of the entity (or en-
tities) which exercise the executive,
legislative, and judicial functions of
the Tribal government;

(4) A description of the existing, or
proposed, agency of the Indian Tribe
which will assume primary responsibil-
ity for establishing and administering
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a sludge management program (includ-
ing a description of the relationship be-
tween the existing or proposed agency
and its regulated entities);

(5) A description of the technical and
administrative abilities of the staff to
administer and manage an effective,
environmentally sound sludge manage-
ment program or a plan which proposes
how the Tribe will acquire additional
administrative and technical expertise.
The plan must address how the Tribe
will obtain the funds to acquire the ad-
ministrative and technical expertise.

(e) The Regional Administrator may,
at his discretion, request further docu-
mentation necessary to support a
Tribe’s eligibility.

(f) If the Administrator or her
delegatee has previously determined
that a Tribe has met the prerequisites
that make it eligible to assume a role
similar to that of a state as provided
by statute under the Safe Drinking
Water Act, the Clean Water Act, or the
Clean Air Act, then that Tribe need
provide only that information unique
to the sludge management program
which is requested by the Regional Ad-
ministrator.

[58 FR 67984, Dec. 22, 1993, as amended at 59
FR 64346, Dec. 14, 1994]

§501.24 Procedures for processing an
Indian Tribe’s application.

(a) The Regional Administrator shall
process an application of an Indian
Tribe submitted pursuant to §501.23 in
a timely manner. He shall promptly
notify the Indian Tribe of receipt of the
application.

(b) The Regional Administrator shall
follow the procedures described in sub-
part C of this part in processing a
Tribe’s request to assume the sludge
management program.

[58 FR 67985, Dec. 22, 1993, as amended at 59
FR 64346, Dec. 14, 1994]

§501.25 Provisions for Tribal criminal
enforcement authority.

To the extent that an Indian Tribe is
precluded from asserting criminal en-
forcement authority as required under
§§501.1(c)(5) and 501.17, the Federal
Government will exercise primary
criminal enforcement responsibility.
The Tribe, with the EPA Region, shall
develop a procedure by which the Trib-
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al agency will refer potential criminal
violations to the Regional Adminis-
trator, as agreed to by the parties, in
an appropriate and timely manner.
This procedure shall encompass all cir-
cumstances in which the Tribe is in-
capable of exercising the enforcement
requirements of §§501.1(c)(5) and 501.17.
This agreement shall be incorporated
into a joint or separate Memorandum
of Agreement with the EPA Region, as
appropriate.

[58 FR 67985, Dec. 22, 1993]
Subpart C—Program Approval,
Revision and Withdrawal

§501.31 Review and approval
dures.

proce-

(a) EPA shall approve or disapprove a
State’s application for approval of its
State sludge management program
within 90 days after receiving a com-
plete program submission.

(b) Within 30 days of receipt by EPA
of a State program submission, EPA
will notify the State whether its sub-
mission is complete. If EPA finds that
a State’s submission is complete, the
90-day review period will be deemed to
have begun on the date of the com-
pleteness determination. If EPA finds
that a State’s submission is incom-
plete, the review period will not begin
until all the necessary information is
received by EPA.

(c) After determining that a State
program submission is complete, EPA
will publish notice of the State’s appli-
cation in the FEDERAL REGISTER and in
enough of the largest newspapers in the
State to attract statewide attention.
EPA will mail notices to persons
known to be interested in such mat-
ters, including all persons on appro-
priate State and EPA mailing lists and
all treatment works treating domestic
sewage listed on the inventory required
by §501.12(f) of this part. The notice
will:

(1) Provide a comment period of not
less than 45 days during which inter-
ested members of the public may ex-
press their views on the State program;

(2) Provide opportunity for a public
hearing within the State to be held no
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less than 30 days after notice is pub-
lished in the FEDERAL REGISTER and in-
dicate when and where the hearing is
to be held, or how interested persons
may request that a hearing be held if a
hearing has not been scheduled. EPA
shall hold a public hearing whenever
the Regional Administrator finds, on
the basis of requests, a significant de-
gree of public interest in the State’s
application or that a public hearing
might clarify one or more issues in-
volved in the State’s application.

(3) Indicate the cost of obtaining a
copy of the State’s submission;

(4) Indicate where and when the
State’s submission may be reviewed by
the public;

(5) Indicate whom an interested
member of the public should contact
with any questions; and

(6) Briefly outline the fundamental
aspects of the State’s proposed pro-
gram, and the process for EPA review
and decision.

(d) Within 90 days after determining
that the State has submitted a com-
plete program, the Administrator shall
approve or disapprove the program
based on the requirements of this part
and of the CWA and after taking into
consideration all comments received. A
responsiveness summary shall be pre-
pared by the Regional Office which
identifies the public participation ac-
tivities conducted, describes the mat-
ters presented to the public, summa-
rizes significant comments received
and explains EPA’s response to these
comments.

(e) The State and EPA may extend
the 90-day review period by mutual
agreement.

(f) If the State’s submission is mate-
rially changed during the 90-day re-
view, either as a result of EPA’s review
or the State action, the official review
period shall begin again upon receipt of
the revised submission.

(9) Notice of program approval shall
be published by EPA in the FEDERAL
REGISTER.

(h) If the Administrator disapproves
the State program he or she shall no-
tify the State of the reasons for dis-
approval and of any revisions or modi-
fications to the State program which
are necessary to obtain approval.

§501.34

8§501.32 Procedures for revision of

State programs.

(@) Any approved State program
which requires revision to comply with
amendments to federal regulations
governing sewage sludge use or dis-
posal (including revisions to this part)
shall revise its program within one
year after promulgation of applicable
regulations, unless the State must
amend or enact a statute in order to
make the required revision, in which
case such revision shall take place
within 2 years.

(b) State sludge management pro-
grams shall follow the procedures for
program revision set forth in 40 CFR
123.62.

§501.33 Criteria for withdrawal of

State programs.
The criteria for withdrawal of sludge
management programs shall be those
set forth in 40 CFR 123.63.

§501.34 Procedures for withdrawal of
State programs.

The procedures for withdrawal of
sludge management programs shall be
those set forth in 40 CFR 123.64.
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